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THE  SUNSHINE  IN  LITIGATION  ACT 


WEDNESDAY,  APRIL  20,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Courts  and  Administrative  Practice, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:02  a.m.  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Herbert  Kohl  presid- 
ing. 

Also  present:  Senators  Cohen  and  Simon  [ex  officio]. 

OPENING  STATEMENT  OF  HON.  HERBERT  KOHL,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  WISCONSIN 

Senator  Kohl.  Good  morning  to  one  and  all.  We  are  pleased  to 
welcome  this  hearing  on  court  secrecy,  its  impact  on  public  health 
and  safety,  and  the  Sunshine  in  Litigation  Act,  S.  1404,  of  which 
I  am  the  author. 

At  the  outset,  I  would  first  like  to  thank  Senator  Heflin  for  mak- 
ing this  hearing  possible. 

We  all  know  how  the  press  corps  is  frequently  fascinated  by  sup- 
posed coverups.  For  years  now,  in  my  opinion,  the  press  has  ne- 
glected a  much  worse  coverup,  a  coverup  that  affects  millions  of 
Americans  and  takes  place  on  a  regular  basis  in  our  court  system. 
This  coverup  involves  the  use  of  secrecy  agreements  in  litigation  to 
shield  critical  information  about  health  and  safety  from  the  public. 

We  in  this  country  take  pride  in  our  judicial  system,  for  many 
good  reasons.  Our  courts  are  among  the  finest  and  the  fairest  in 
the  world,  but  the  time  has  come  to  ask,  fair  to  whom.  Yes,  the 
courts  must  be  fair  to  both  plaintiffs  and  defendants,  but  because 
the  courts  are  public  institutions  funded  by  hundreds  of  millions  of 
tax  dollars  and  because  justice  is  a  public  good,  our  court  system 
must  also  do  its  part  to  help  protect  the  public,  when  appropriate, 
and  not  just  individual  plaintiffs  and  defendants. 

Far  too  often,  however,  the  court  system  allows  vital  information 
that  is  discovered  in  litigation  and  which  directly  bears  on  public 
health  and  safety  to  be  covered  up,  to  be  shielded  from  mothers, 
fathers  and  children  whose  lives  are  potentially  at  stake,  and  from 
the  public  officials  that  we  have  appointed  to  watchdog  our  public 
health  and  safety. 

All  of  this  happens  as  a  result  of  what  are  called  protective  or- 
ders, orders  issued  by  courts  that  are  designed  to  keep  information 
that  is  uncovered  in  the  course  of  litigation  secret  and  undisclosed. 
Typically,  what  happens  is  that  injured  victims  agree  to  a  defend- 
ant's request  to  keep  lawsuit  information  secret.  They  agree  be- 
ll) 


cause  defendants  threaten  that,  without  secrecy,  they  will  refuse  to 
pay  a  settlement.  People  cannot  afford  to  take  such  chances,  and 
while  courts  in  these  situations  actually  have  the  legal  authority 
to  deny  requests  for  secrecy,  typically  they  do  not  because  both 
sides  have  agreed  and  judges  have  other  matters  to  attend  to. 

Under  the  bill  that  we  will  discuss  today,  the  law  would  be 
changed.  Courts  will  only  be  able  to  issue  secrecy  orders  if  they  cer- 
tify that  public  health  or  safety  is  not  at  stake.  In  this  way,  our 
bill  will  bring  crucial  information  out  of  the  darkness  and  into  the 

The  need  for  a  change  in  the  status  quo  is  clear.  Consider,  for 
example,  the  case  of  silicone  breast  implants.  As  we  speak  today, 
the  details  of  a  $4  billion  breast  implant  litigation  settlement  are 
being  ironed  out,  and  we  will  hear  in  testimony  that  this  tragedy 
could  have  been  avoided. 

Most  Americans  do  not  know  that  information  about  the  hazards 
of  breast  implants  was  discovered  as  early  as  1984  in  previous  liti- 
gation, but  because  of  a  protective  order  that  was  issued  when  the 
case  was  settled,  this  critical  knowledge  remained  buried  and  hid- 
den from  public  view  and  from  the  FDA.  This  is  that  protective 
order.  Ultimately,  it  wasn't  until  1992,  more  than  7  years  and  lit- 
erally tens  of  thousands  of  victims  later,  that  the  real  story  about 
these  silicone  time  bombs  came  out.  Now,  how  can  anyone  tell  the 
countless  thousands  of  breast  implant  victims  that  court  secrecy 
isn't  a  real  problem  that  demands  our  attention? 

The  breast  implant  case  is  far  from  the  only  one  in  which  protec- 
tive orders  have  operated  to  the  detriment  of  public  health  and 
safety.  For  example,  in  a  previous  hearing  this  subcommittee  held 
on  court  secrecy,  we  heard  from  Fred  Barbee,  a  Wisconsin  resident 
whose  wife  died  because  of  a  defective  heart  valve.  We  learned 
from  Mr.  Barbee  that  months  and  years  before  his  wife  died,  the 
valve  manufacturer  had  quietly,  without  public  knowledge,  settled 
dozens  of  lawsuits  in  which  the  valve's  defects  were  demonstrated. 
Because  secrecy  orders  were  issued  in  those  cases,  Mr.  Barbee  and 
others  were  left  ignorant  and  unaware  of  the  defect  and  were  un- 
able to  protect  the  lives  of  their  loved  ones. 

There  are  more  cases  which  we  will  hear  about  later  this  morn- 
ing, and  the  more  troubling  question  is,  what  other  secrets  are  cur- 
rently held  under  lock  and  key  which  could  be  saving  lives  if  they 
were  made  public.  These  are  cases  of  placing  private  profit  over 
public  interest  and  we  need  to  close  that  loophole  in  the  current 

system. 

Having  said  all  this,  we  must,  in  fairness,  recognize  that  there 
is  another  side  to  this  problem.  Privacy  in  our  country  is  cherished 
possession,  and  business  information  is  a  very  important  commod- 
ity. Expose  them  to  the  world  and  they  may  lose  much,  if  not  all, 
of  their  value.  For  this  reason,  the  courts  must  in  some  cases  close 
the  public  window,  whether  to  keep  trade  secrets  concealed  or  to 
prevent  confidential  business  information  from  reaching  a  competi- 
tor. .     . 

In  our  opinion,  however,  today's  balance  of  interests  is  inad- 
equate. To  attack  the  problem  of  excessive  court  secrecy  is  not  to 
attack  the  business  community.  Most  of  the  time,  businesses  seek 
protective  orders  for  legitimate  reasons.  More  than  that,  we  also 


know  that  the  vast  majority  of  business  people  in  America  are  ethi- 
cal, responsible  and  well-meaning.  Business  people,  like  all  other 
Americans,  care  about  public  health  and  safety.  They  want  to  know 
about  dangerous  and  defective  products  and  they  want  regulatory 
agencies  to  have  the  information  necessary  to  protect  the  public. 

So  I  have  introduced  legislation  that  would  restore  the  appro- 
priate balance  between  secrecy  and  openness.  Under  this  bill, 
courts  will  only  be  able  to  issue  secrecy  orders  if  they  certify  that 
public  health  or  safety  is  not  at  stake.  We  are  still  working  on  this 
bill  and  we  are  prepared  to  modify  it  to  respond  to  legitimate  con- 
cerns which  may  be  raised  during  this  hearing  and  thereafter. 

Before  I  conclude,  I  would  like  to  say  how  pleased  I  am  to  be 
working  with  Senator  Grassley  on  this  issue.  He  is  known  through- 
out the  Senate  as  a  man  of  deep  integrity  and  an  expert  on  court 
issues,  and  I  know  that  he  shares  my  concern  for  public  health  and 
safety.  He  has  a  statement  that  will  be  issued  and  put  in  the 
record,  along  with  the  statement  of  Senator  Thurmond. 

[The  prepared  statements  of  Senators  Thurmond  and  Grassley 
follow:] 

Prepared  Statement  of  Senator  Strom  Thurmond 

Mr.  Chairman:  Today  we  are  here  to  consider  the  issue  of  court  secrecy  orders 
which  is  raised  in  S.  1404,  the  Sunshine  in  Litigation  Act,  introduced  by  Senator 
Kohl.  These  orders,  often  referred  to  as  protective  orders,  are  issued  by  judges  to 
preserve  the  confidentiality  of  sensitive  information  and  data  which  are  disclosed 
during  litigation.  Under  our  system  of  liberal  discovery,  parties  in  litigation  gen- 
erally are  able  to  obtain  substantial  quantities  of  information  from  their  opponents. 
In  many  cases,  discovery  can  total  thousands,  or  even  millions  of  pages  of  docu- 
ments. 

Rule  26(c)  of  the  Federal  Rules  of  Civil  Procedure  as  recently  amended  provides 
the  current  rule  on  protective  orders.  It  states,  and  I  quote,  "for  good  cause  shown, 
the  court  *  *  *  may  make  any  order  which  justice  requires  to  procect  a  party  or  per- 
son from  annoyance,  embarrassment,  oppression,  or  undue  burden  or  expense,  in- 
cluding *  *  *  that  a  trade  secret  or  other  confidential  research,  development,  or  com- 
mercial information  not  be  revealed  *  *  *"  end  quote.  This  rule  gives  judges  the  dis- 
cretion to  make  a  case-by-case  determination  of  the  appropriate  type  and  degree  of 
protection  that  information  disclosed  in  litigation  should  receive. 

When  used  properly,  protective  orders  clearly  play  a  positive  role  in  federal  litiga- 
tion to  ensure  that  information  which  is  commercially  sensitive  is  not  publicly  dis- 
closed, and  that  sensitive  personal  information  is  not  publicized  to  the  detriment  of 
the  individuals  involved.  Appropriate  protective  orders  can  help  minimize  the  harm 
and  negative  impact  of  litigation  on  all  parties  involved. 

At  the  same  time,  some  have  argued  that  the  use  of  protective  order  inhibits  pub- 
lic disclosure  of  facts  which  are  important  for  public  welfare  or  safety.  Further,  it 
is  asserted  that  protective  orders  impede  the  sharing  of  information  produced  in  dis- 
covery which  would  assist  other  plaintiffs'  counsel  in  the  preparation  of  their  cases 
against  a  common  defendant. 

However,  before  reducing  the  discretion  of  federal  judges  with  respect  to  issuing 
protective  orders,  we  must  carefully  examine  the  consequences  of  changing  current 
procedure.  In  addition,  we  must  consider  the  fact  that  the  formal  process  estab- 
lished by  the  Rules  Enabling  Act  to  provide  for  the  considered  alteration  of  the  rules 
is  under  way  in  this  area.  The  Advisory  Committee  of  the  Judicial  Conference  has 
proposed  changes  to  Rule  26(c)  and  is  scheduled  to  hold  public  hearings  next  week. 
It  would  be  desirable  for  the  Congress  to  consider  this  proposal  before  proceeding 
with  legislation  to  directly  alter  the  federal  rules. 

Mr.  Chairman,  I  believe  that  there  are  legitimate  concerns  about  privacy,  abuse 
of  discovery,  and  protection  of  trade  secrets  which  must  be  carefully  balanced 
against  concerns  forsafety  and  the  desirability  of  public  access.  I  believe  that  this 
hearing  will  be  helpful  to  shed  light  on  these  issues.  I  look  forward  to  hearing  from 
the  witnesses  this  morning,  and  thank  each  of  them  for  their  time  and  effort  in 
being  here. 


Prepared  Statement  of  Senator  Charles  E.  Grassley 

Thank  you,  Senator  Kohl,  for  holding  this  hearing  on  the  use  of  protective  orders 
in  civil  litigation.  Your  longstanding  interest  in  and  leadership  on  this  issue  has 
prompted  the  Judicial  Conference,  in  accordance  with  the  Rules  Enabling  Act,  to 
study  the  use  of  protective  orders  under  Rule  26  of  the  Federal  Rules  of  Procedure. 
Judge  Higginbotham,  from  the  Fifth  Circuit  Court  of  Appeals,  and  chairman  of  the 
Advisory  Committee  on  Civil  Rules  for  the  Judicial  Conference,  will  tell  us  about 
the  deliberations  of  the  Judicial  Conference  on  this  important  matter  and  the  rec- 
ommendations for  change  that  the  conference  will  consider  in  the  coming  weeks. 

Several  years  ago,  I  had  the  privilege,  along  with  the  chairman  of  this  subcommit- 
tee, Senator  Hefhn,  of  sitting  on  the  Federal  Courts  Study  Committee.  Under  the 
leadership  of  the  Chief  Justice,  we  examined  a  wide  variety  of  issues  in  an  effort 
to  respond  to  growing  "public  and  professional  concerns  with  the  Federal  courts' 
congestion,  delay,  expense  and  expansion  *  *  *."  We  reported  our  conclusions  and 
recommendations  four  years  ago  this  month,  after  a  15  month  study.  Among  the  is- 
sues we  looked  at  was  the  one  we  will  discuss  today — the  use  of  protective  orders, 
the  Federal  Courts  Study  Committee  endorsed  the  use  of  protective  orders  "to  pre- 
serve the  confidentiality  of  sensitive  materials  in  order  to  expedite  discovery."  We 
also  acknowledged  that  there  may  be  overlap  between  cases  and  that  "sharing  of 
information  can  make  litigation  more  accurate  and  less  expensive  by  avoiding  dupli- 
cation of  effort."  We  cautioned  against  legislative  proposals  called  "sunshine"  laws, 
finding  they  "would  distort  the  discovery  process  and  disregard  the  legitimate  pri- 
vacy interests"  of  the  parties. 

It  is  against  this  background  that  I  approach  this  issue.  Protective  orders,  as  Ste- 
phen Brandorfer — the  Former  Deputy  Assistant  Attorney  General  in  the  Civil  Divi- 
sion of  the  Justice  Department — testified  a  year  and  a  half  ago,  "enable  parties  to 
learn  confidential  information  necessary  to  their  cases  while  prohibiting  them  from 
using  the  knowledge  outside  lawsuits."  More  simply  put,  confidentiality  orders  allow 
the  litigation  to  proceed  more  quickly  and  avoid  the  judge  having  to  get  involved 
in  every  exchange  of  information  between  the  parties.  At  his  confirmation  hearing 
last  year,  Assistant  Attorney  General  for  the  Civil  Division,  Frank  Hunger,  testified 
that  in  his  own  professional  practice  he  has  used  many,  many  protective  orders  and 
he  finds  them  to  be  useful  to  the  conduct  of  litigation.  The  Justice  Department  has 
asked  this  subcommittee  to  defer  action  on  this  issue,  asking  that  we  wait  until  the 
Department  unveils  its  Civil  Justice  Reform  Proposal  later  this  year.  The  letter  of 
Assistant  Attorney  General  Sheila  Anthony  is  attached  to  my  statement  and  I  would 
ask  that  it  be  included  in  the  record.  Harvard  law  professor  Arthur  Miller  has  writ- 
ten extensively  on  this  issue  and  he  brings  an  important  perspective  to  the  subject. 
If  I  may  paraphrase  some  of  his  writing,  he  points  out  that  while  the  courts  are 
public  institutions,  it  doesn't  mean  that  the  parties  who  find  themselves  in  a  court 
in  order  to  resolve  a  particular  dispute  should  find  themselves  to  be  in  an  open- 
ended  process  by  which  anyone  can  gain  access  to  private  information.  In  a  1991 
opinion  piece  for  the  Boston  Globe,  he  wrote: 

Lawsuits  already  are  highly  invasive  and  impose  inordinate  costs  in  both 
time  and  money.  Legislatures  should  not  raise  these  costs  by  restricting  the 
power  of  courts  to  assure  privacy  and  confidentiality  when  necessary. 

I  ask  that  professor  Miller's  1991  law  review  article  on  this  subject  and  his  letter 
to  the  subcommittee  be  included  in  the  record. 

Finally,  I  would  like  to  address  the  issue  of  the  appropriate  process  for  making 
changes  to  the  Federal  Rules,  an  issue  mentioned  in  the  Department  of  Justice  let- 
ter. We  here  in  Congress  are  quick  to  criticize  the  Federal  Judges  for  failing  to  give 
proper  recognition  to  the  laws  we  write  and  the  intent  behind  those  laws.  As  for 
the  Federal  Rules,  we  have  set  up  a  procedure  under  the  Rules  Enabling  Act  which, 
in  the  first  instance,  permits  the  Federal  Judges  to  make  recommendations  on  re- 
forms in  the  rules.  On  the  issue  of  Protective  Orders,  that  process,  prompted  by  Sen- 
ator Kohl's  suggestions  for  change,  is  underway.  So  this  hearing,  in  my  view,  is  an 
adjunct  to  the  Judicial  Conference  activities  in  this  area  and  I  would  hope  that  we 
do  not  overstep  our  bounds  by  competing  with  the  Judicial  Conference  on  the  rules. 

Nevertheless,  this  is  an  important  topic  of  concern,  and  I  am  pleased  that  we  have 
such  a  wide  ranging  group  of  witnesses  gathered  here  this  morning.  Two  distin- 
guished Federal  Judges,  Judges  Mikva  and  Higginbotham,  will  be  able  to  give  us 
the  perspective  from  the  courtroom.  In  addition,  Judge  Higginbotham  will  inform  us 
as  to  the  current  status  of  the  deliberations  of  the  Judicial  Conference  on  this  issue. 

We  have  two  seasoned  practitioners  can  give  us  their  first  hand  experiences  in 
the  trenches  of  litigation.  Elizabeth  du  Fresne,  represents  both  plaintiffs  and  de- 
fendants in  Federal  and  State  Courts  and  she  can  tell  us  about  the  experience  in 


Florida  under  their  so-called  "Sunshine"  law.  Gerry  Spence  has  a  world-class  rep- 
utation as  a  plaintiffs  trial  lawyer.  »,„.■■,       ,    ,    ™  c 

We  will  hear  from  the  academic  community.  Professor  Jack  Iriedenthal,  Dean  ot 
the  George  Washington  University  National  Law  Center,  is  author  of  the  pre-emi- 
nent case  book  on  Civil  Procedure.  And  Professor  Charles  Clausen,  from  Senator 
Kohl's  home  State  of  Wisconsin  will  offer  his  insights  on  the  issue. 

Finally,  we  will  hear  from  some  individuals  who  have  been  parties  to  lawsuits 
which  involved  some  type  of  protective  order.  While  their  stories  will  be  very  com- 
pelling and  critical  for  this  subcommittee's  deliberations,  it  is  important  that  we  not 
rush  to  judgment  on  the  basis  of  these  individual  cases.  There  are  no  doubt,  other 
cases  of  individuals  who  want  their  privacy  protected,  whether  it  is  because  they 
may  be  HIV-positive,  or  because  they  had  a  medical  procedure  which  they  don't 
want  the  public  to  know,  or  because,  perhaps,  they  were  under  the  influence  of 
drugs  or  alcohol  when  a  serious  accident  happened.  Privacy  is  a  complex  issue  and 
must  be  examined  carefully  and  thoroughly  before  taking  away  the  right  of  any  liti- 
gant to  maintain  it.  . 

My  own  record  on  the  issue  of  Government  secrecy  and  accountability  is  one  1  will 
stand  on:  Whether  it  is  exposing  fraud  on  the  Government  by  those  who  would  do 
business  with  the  Government  or  forcing  Congress  to  live  by  the  laws  it  writes  for 
everyone  else.  But  there  is  a  big  difference  between  making  sure  the  Government's 
business  is  done  in  public  and  protecting  the  privacy  of  those  parties  who  find  them- 
selves with  no  recourse  but  to  the  courts  to  resolve  a  private  dispute. 

So,  I  look  forward  to  the  hearing  and  the  testimony  of  the  distinguished  witnesses 
and  to  working  with  Senator  Kohl  toward  a  modest  proposal. 


U.S.  Department  of  Justice, 
Office  of  Legislative  Affairs, 

Washington,  DC,  April  18,  1994. 

Hon.  Howell  Heflin, 

Chairman,  Subcommittee  on  Courts  and  Administrative  Practice, 

Committee  on  the  Judiciary,  U.S.  Senate, 

Washington,  DC. 

Dear  Mr.  Chairman:  In  anticipation  of  the  hearing  the  Subcommittee  has  sched- 
uled for  April  20  regarding  S.  1404,  the  "Sunshine  in  Litigation  Act  of  1993,"  this 
letter  proffers  the  views  of  the  Department  of  Justice  on  the  bill. 

This  bill  would  restrict  the  ability  of  Federal  courts  to  craft  appropriate  protective 
orders  in  the  course  of  litigation  pending  before  them.  Because  the  Department  is 
currently  considering  protective  orders  in  the  context  of  a  comprehensive  civil  jus- 
tice reform  study,  we  request  that  the  Subcommittee  consider  deferring  further  ac- 
tion on  S.  1404  pending  completion  of  our  work  during  the  summer  of  this  year. 
However,  we  would  be  pleased  to  work  with  Congress  on  this  proposal  and  similar 
proposals  in  the  interest  of  forging  an  equitable  approach  to  the  use  of  protective 

orders. 

In  addition,  we  note  that  the  Civil  Rules  Advisory  Committee  currently  is  consid- 
ering changes  to  the  Federal  Rule  of  Civil  Procedure  regarding  protective  orders. 
The  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial  Conference  of  the 
United  States  has  circulated  for  comment  a  proposed  change  to  Rule  26(c)  and  will 
hold  public  hearings  in  late  April  on  that  and  other  proposed  Rule  changes.  The  De- 
partment of  Justice  has  supported  the  use  of  the  judicial  rulemaking  process  to  ad- 
dress such  issues,  rather  than  the  introduction  of  legislation. 

The  Office  of  Management  and  Budget  has  advised  this  Department  that  there 
is  no  objection  to  the  submission  of  this  report  from  the  standpoint  of  the  Adminis- 
tration's program. 
Sincerely, 

Sheila  F.  Anthony, 
Assistant  Attorney  General. 

Senator  KOHL.  Our  first  panel  is  composed  of  some  very  coura- 
geous people.  Their  stories,  which  I  know  are  not  necessarily  easy 
for  them  to  tell,  will  demonstrate  to  all  who  are  listening  that  the 
court  secrecy  problem  is  not  an  arcane  technical  squabble  among 
lawyers.  It  is  about  real  people  and  human  lives. 

Sybil  Goldrich  is  a  breast  implant  victim.  She  heads  Command 
Trust,  a  national  clearinghouse  of  information  for  breast  implant 


victims,  and  she  is  a  powerful,  eloquent  national  voice  for  the  tens 
of  thousands  of  women  who  have  received  breast  implants. 

Leonard  and  Arleen  Schmidt  hail  from  Madison,  WI,  and  they 
are  here  to  share  with  us  how  confidentiality  in  the  courts  has  af- 
fected their  lives. 

I  would  like  also  to  say  that  we  had  planned  to  have  Ms.  Doe 
testify  today,  but  at  the  last  minute  her  doctor  told  her  that  she 
could  not  travel  because  of  complications  due  to  pregnancy.  Ms. 
Doe  was  the  victim  of  medical  malpractice,  and  she  was  not  going 
to  use  her  real  name  or  identify  where  she  is  from  because  she  was 
concerned  that  doing  so  could  violate  a  secrecy  order  that  prohib- 
ited her  from  talking  about  her  case. 

Ms.  Doe  is  also  distressed  because  one  of  her  friends  is  using  the 
very  same  doctor  whom  she  believed  ruined  her  life,  but  she  is  not 
allowed  to  talk  to  her  friend  about  that  doctor.  The  fact  that  we 
had  to  grant  her  anonymity  is,  of  course,  a  striking  example  of  the 
consequences  of  court  secrecy,  and  we  will  put  Ms.  Doe's  statement 
in  the  record. 

[The  prepared  statement  of  Mr.  and  Mrs.  Doe  follows:] 

Prepared  Statement  of  Mr.  and  Mrs.  Doe 

Good  morning,  My  name  is  Tracy  and  this  is  my  husband  Allen  and  we  are  grate- 
ful for  the  opportunity  to  speak  before  this  subcommittee  on  an  issue  that  is  so  cru- 
cial to  us  all. 

To  begin,  let  me  tell  you  that  Allen  and  I  have  changed  our  names  in  order  to 
protect  the  innocent  *  *  *  our  child. 

You  see,  several  years  ago,  we  were  forced  to  enter  into  a  secrecy  agreement  be- 
cause of  the  medical  malpractice  that  was  committed  on  us  during  childbirth. 

When  we  found  out  what  Sherri's  condition  was,  we  were  devastated,  but  we  real- 
ized that  things  like  this  do  happen  and  that  was  the  hand  we  were  dealt.  A  couple 
of  years  later,  as  the  medical  bills  were  mounting  up  and  on  the  advice  of  family 
we  made  the  painful  and  agonizing  decision  to  sue  the  doctors  and  the  hospital 
where  Sherri  was  born. 

My  child  is  severely  and  irreversibly  disabled.  She  is  completely  blind  and  suffers 
from  cerebral  palsy  because  during  labor,  the  doctors  who  were  supposed  to  do  ev- 
erything they  could  to  bring  a  healthy  new  life  into  this  world,  did  just  the  opposite. 
They  nearly  destroyed  her  and  my  husband  and  me  as  well. 

It  was  during  the  discovery  process  that  we  were  able  to  learn  what  really  hap- 
pened in  the  labor  room  that  morning.  Because  I'm  not  allowed  to  go  into  full  detail 
about  our  story,  let  me  say,  that  our  doctors  severely  mismanaged  and  delayed  an 
already  high  risk  pregnancy  which  required  a  C-section.  When  it  was  all  over  they 
deceitfully  altered  crucial  parts  of  the  hospital  records  to  protect  themselves  and 
hide  the  truth  from  us. 

During  the  trial,  like  something  you'd  only  believe  could  happen  in  the  movies, 
an  unexpected  witness  was  there  waiting  in  the  wings,  to  testify  on  our  behalf. 
When  the  doctors  found  out  they  immediately  asked  for  a  conference  with  the  judge. 

What  resulted  was  a  settlement  that  thought  would  finally  put  our  mind's  and 
our  live's  at  ease.  You  see,  it  costs  hundreds  of  thousands  of  dollars  each  year  to 
care  for  our  baby.  She  needs  24  hour  care,  her  beautiful  brown  eyes  will  never  see, 
she  is  fed  by  a  feeding  tube  at  home  and  although  she  is  quite  intelligent  she's  un- 
able to  speaks  while  we  have  our  own  form  of  communication,  it's  just  not  the  same. 

Sherri  attends  a  special  school  during  the  day.  When  we  built  our  house  it  had 
to  be  specifically  designed  to  accommodate  her  needs  which  include,  her  wheelchair 
and  lift,  ramps  inside  and  out,  wider  halls  and  doorways,  special  bathroom  fixtures, 
and  a  wide  variety  of  medical  equipment  she  requires  for  everyday  care.  In  her 
short  life,  Sherri's  been  in  and  out  of  the  hospital  several  times  for  surgery  and 
pneumonia.  She  is  extremely  vulnerable  to  certain  illnesses,  due  to  the  damage  that 
was  caused  at  birth.  Three  times  a  day,  she  requires  respiratory  treatments  to  keep 
her  lungs  clear.  All  of  this  costs  an  enormous  amount  of  money  which  as  ordinary 
working  people,  Allen  and  I  just  didn't  have. 

When  our  doctors  suddenly  offered  to  settle,  we  felt  assured  that  Sherri's  life 
would  be  taken  care  of  forever.  There  was  just  one  catch  The  doctors  would  only 


settle  our  case  if  we  took  a  vow  of  secrecy.  We  had  to  appear  before  the  judge  and 
promise  never  to  disclose  their  names;  Never  to  mention  the  details  surrounding  the 
terms  of  the  settlement  and  never  to  tell  anyone  of  what  they  did  to  our  lives. 

At  the  same  time  they  required  our  silence,  they  dangled  our  baby's  security  in 
front  of  us.  We  had  no  choice.  We  could  have  said  no,  gone  back  into  the  courtroom, 
probably  won  our  case  and  then  had  to  wait  for  the  appeal  *  *  *  all  the  while  our 
fives  would  be  turned  upside  down  trying  to  pay  for  our  baby's  basic  needs.  What 
choice  did  we  really  have?  On  one  hand  was  security  with  silence  on  the  other  was 
an  uncertain  future  in  an  already  uncertain  life. 

We  obviously  had  no  choice  and  those  doctors  knew  it.  So,  big  deal,  we  weren't 
going  to  be  able  to  tell  anyone  and  they'd  just  go  about  their  business  delivering 
babies  without  anyone  knowing  about  what  they  did  to  us. 

I  had  a  friend  who  had  become  pregnant  not  to  long  after  our  settlement.  I  was 
so  excited  for  her.  We  started  talking  about  it  and  when  she  told  me  who  her  doc- 
tors were  my  heart  sank  because  I  had  to  remain  silent.  Her  doctors  were  the  same 
as  mine.  I've  heard  about  other  stories  like  mine,  I've  even  heard  stories  about  those 
same  doctors  *  *  *  but  every  time  someone  else  opens  their  mouth,  I  have  to  make 
sure  to  keep  mine  closed  *  *  *  and  that's  not  fair. 

At  times  I'm  overwhelmed  with  concern  at  being  forced  to  remain  silent.  I  know 
the  nightmare  our  family  lives  with  because  of  those  doctors.  Try  to  imagine  watch- 
ing your  child  grow,  knowing  they  will  spend  the  rest  of  their  lives  missing  out  on 
some  of  life's  most  precious  moments;  their  first  step,  their  first  word,  their  prom, 
their  first  love,  marriage  and  one  day  to  have  children  of  their  own.  My  child's  mile- 
stones are  to  be  able  to  stand  with  the  aid  of  equipment,  being  able  to  communicate 
through  a  computer  and  hopefully  someday  to  perform  some  of  her  basic  functions 
independently.  It  truly  horrifies  me  that  I  am  forever  forbidden  to  warn  or  caution 
another  expectant  mother  about  the  potential  harm  their  children  might  be  subject 
to. 

That's  why  we  decided  to  come  here  today.  Something  has  to  be  done  to  stop  this. 
Doctors  shouldn't  be  offered  special  protection  when  they're  dangerous  *  *  *  there 
are  no  trade  secrets  involved  here,  as  mentioned  by  those  large  companies.  The  doc- 
tors are  just  trying  to  protect  themselves  and  their  businesses.  They  weren't  inter- 
ested in  protecting  my  child  or  the  other  children  we'll  never  hear  about  because 
the  parents  were  forced  into  signing  secrecy  agreements  also.  And  all  of  our  secrecy 
just  ensures  them  the  right  to  do  this  again  and  again  and  again. 

We  are  taking  a  big  chance  appearing  like  this  today  and  although  we're  basically 
abiding  by  our  original  vow,  because  we  haven't  mentioned  their  names,  I'm  not 
sure  that  we  should  be  here  at  all.  Our  child's  life  is  already  at  risk  because  of  what 
those  doctors  did,  but  now  we're  putting  her  future  at  risk  by  coming  forward  and 
talking  to  you  today.  Those  doctor's  took  a  vow  once  also  *  *  *  A  vow  to  do  no  harm 
*  *  *  and  here  we  are  *  *  *  we  took  a  vow  as  well,  except  our  vow  was  not  to  harm 
the  doctor.  Do  you  think  that's  fair? 

Senator  Kohl.  Ms.  Goldrich  and  Mr.  and  Mrs.  Schmidt,  we 
thank  you  for  being  here  today  and  we  ask  that  you  limit  your  oral 
remarks  to  5  minutes  so  that  we  may  have  time  for  questions. 

Ms.  Goldrich,  could  we  start  with  you? 

PANEL  CONSISTING  OF  SYBIL  NIDEN  GOLDRICH,  LOS  ANGE- 
LES, CA;  AND  LEONARD  AND  ARLEEN  SCHMIDT,  MADISON, 
WI 

STATEMENT  OF  SYBIL  NIDEN  GOLDRICH 

Ms.  Goldrich.  Thank  you.  I  am  not,  nor  was  I  ever  nor  will  I 
ever  be,  a  competitor  of  any  medical  device  manufacturer,  espe- 
cially a  breast  implant  manufacturer.  Trade  secrets  mean  abso- 
lutely nothing  to  me.  My  health  means  everything  to  me.  Now  that 
the  damage  has  been  done  to  nearly  2  million  women,  we  assume, 
and  the  damagers  have  received  court  protection,  I  am  grateful  for 
this  opportunity  to  help  you  effect  a  change. 

Command  Trust  Network  in  the  last  6  years  has  spoken  to  well 
over  30,000  women.  We  have  an  active  mailing  list  of  16,000.  You 
might  say  that  breast  implant  women  have  never  been  counted  be- 
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cause  we  really  don't  know  the  exact  number.  Two  million  has  been 
bandied  about  to  some  extent.  Some  people  would  say  breast-im- 
planted women  never  counted  at  all.  Eighty  percent  of  women  who 
had  breast  implants  had  breast  implants  for  augmentation  pur- 
poses, 20  percent  because  of  reconstructive  surgery  after  breast 
cancer. 

Regardless  of  the  number  of  women,  they  were  duped.  At  least 
from  1983  on,  they  were  duped  largely  because  of  the  court-ordered 
protective  order  that  was  put  in  the  Maria  Stern  case.  Basically, 
when  women  or  anybody  chooses  to  use  a  medical  device,  they  are 
provided  basic  rights.  The  first  thing  that  they  know  applies  to 
them  is  the  Code  of  Nuremberg,  which  says  that  nobody  should  be 
used  as  a  test  subject  without  their  permission.  The  Hippocratic 
Oath  tells  doctors,  first  do  no  harm.  The  FDA  guidelines  say  that 
no  product  should  be  used  unless  it  is  safe. 

Because  of  the  Maria  Stern  case,  Stern  v.  Dow  Corning,  the  lives 
of  nearly  1  million  women  were  changed  because  we  were  no  longer 
allowed  to  have  these  tenets,  the  Code  of  Nuremberg,  the  Hippo- 
cratic Oath  and  the  FDA  guidelines,  work  for  us. 

In  that  case,  as  you  know,  information  was  uncovered  that  Dow 
Corning  had  done  a  study  with  dogs  and  silicone,  and  when  the 
study  didn't  come  out  the  way  they  wanted  it  to,  they  simply  killed 
the  dogs  that  didn't  conform.  So  the  first  reason  why  we  must  have 
a  change  in  protective  orders  is  that  informed  consent  is  far  too 
challenged  when  you  put  a  protective  order  on  a  subject  like  breast 
implants  or  any  medical  device. 

The  second  reason,  I  think,  is  because  protective  orders  allow 
identifiable  threats  to  health  and  human  safety  to  remain  hidden. 
How  much  we  would  have  known  if  some  of  the  documents  in  the 
Stern  case  had  come  out.  Command  Trust  Network,  in  March  of 
1994,  challenged  a  case  in  Massachusetts  called  Mirak  v.  McGhan 
because  we  believed  that  there  were  documents  in  that  as  late  as 
1993  that  would  have  helped  women  understand  exactly  what  their 
medical  process  was  and  what  it  had  to  be. 

We  were  denied  access  to  the  information  in  that  case,  and  that 
was  upheld  later  by  a  district  court.  After  that,  McGhan  took  that 
information  and  went  directly  to  the  FDA  with  it.  The  FDA  was 
so  alarmed  with  it,  they  declared  a  moratorium  on  the  sale  of  the 
product.  The  court  did  not  recognize  the  problem;  the  FDA  did. 

The  women  were  prevented  during  all  of  this  time  from  finding 
solace  and  support  from  others  and  they  were  unwitting  partici- 
pants in  a  human  medical  trial.  They  were  ashamed  and  they  felt 
punished  for  what  was  considered  their  vanity  when  there  was  no 
reason  at  all  to  feel  that  way.  The  court  is  supposed  to  adjudicate 
for  all.  It  is  not  just  to  adjudicate  for  manufacturers  to  hide  the 
transgressions  that  they  may  have  done. 

Implant  sales  in  the  1980's  soared.  At  one  point,  10,000  to  12,000 
breast  implants  per  month  were  being  put  in  women.  The  manufac- 
turers fought  each  woman  as  she  came  along.  If  she  had  problems 
with  her  breast  implants,  they  would  say,  well,  we  will  give  you  a 
new  set  of  breast  implants  and  we  will  give  you  a  few  thousand 
dollars  to  cover  your  surgeon's  costs  and  we  will  give  you  a  day  or 
two  off  of  work,  but  you  may  not  tell  anybody  about  this. 


The  way  they  did  it  was  they  said,  well,  we  will  protect  your  pri- 
vacy. Well,  of  course,  nobody  wants  to  know  that  they  failed  at 
breast  implants  because  once  you  fail,  you  are  vain.  Once  you  come 
in  for  them,  when  you  come  in  for  them  at  the  beginning,  you  are 
courageous. 

Protective  orders  deny  women  access  to  a  level  playing  field  in 
court.  When  I  went  to  court  to  get  the  information  for  the  Stern 
case  to  use  in  my  own  particular  lawsuit  against  the  manufactur- 
ers, my  attorney  was  allowed  to  use  all  of  that  information  for  her 
own  cases,  but  not  for  mine.  You  see,  I  was  going  to  be  punished 
by  the  manufacturers  for  having  come  out  in  public  in  Ms.  Maga- 
zine and  saying  there  is  a  lot  to  this  product  we  don't  know  about, 
and  that  is  really  what  triggered  the  many  years  of  press  coverage 
about  the  negative  aspects  of  the  product. 

For  30  years,  we  have  told  cancer  patients  facing  amputation 
that  there  was  a  solution.  There  was  no  solution.  These  people 
wantonly  lied  about  the  excellence  of  the  product  and  put  us 
through  a  great  deal  more  trouble  than  most  of  our  cancers  have. 
Early  detection  has  helped  us  a  great  deal. 

The  courts'  lopsided  protection  allowed  the  most  heinous  cor- 
porate misjudgments  to  be  covered,  and  provided  them  with  a 
sense  of  unearned  security.  Their  corporate  character  was  never  re- 
quired to  reach  for  greater  honor  or  integrity  than  the  court 
seemed  to  request  or  dictate.  Incredibly,  the  package  insert  was  put 
inside  the  box  and  nobody  could  see  it,  and  so  you  were  under  an- 
esthesia and  the  doctor  was  scrubbed.  There  may  be  situations 
where  protective  orders  are  appropriate,  but  not  when  the  subject 
is  medical  devices  implanted  in  the  human  body. 

Just  one  last  note  is  that  the  manufacturers  denied  access  to  this 
information  to  investors  and  stockholders,  and  although  they  don't 
come  real  high  on  my  list  as  far  as  the  need  to  know,  they  certainly 
would  not  have  bought  a  pig  in  a  poke,  which  is  what  they  ended 
up  doing  by  not  being  allowed  to  know  that  fraudulent  science  was 
used  in  the  development  of  this  product. 

[The  prepared  statement  of  Ms.  Goldrich  follows:! 

Prepared  Statement  of  Sybil  Niden  Goldrich 

protective  orders  and  breast  implants 

My  name  is  Sybil  Niden  Goldrich.  I'm  a  cancer  patient  and  the  co-founder  of  the 
Command  Trust  Network,  a  six  year  old  organization  that  functions  as  an  informa- 
tion clearing  house  for  women  with  breast  implants.  We  have  received  over  30,000 
telephone  calls  and  have  an  active  mailing  list  of  over  16,000.  We  are  not  publicly 
funded  and  until  the  800  number  was  recently  established  for  information  about 
MDL  926 — the  breast  implant  litigation,  Command  Trust  Network  had  the  largest 
comprehensive  list  of  women  with  breast  implant  problems. 

Breast  implanted  women  have  never  been  counted — in  fact,  some  might  say  that 
they  never  counted  at  all.  There  are  no  verifiable  statistics  about  how  many  women 
have  breast  implants  though  the  number  2  million  has  been  frequently  used.  It  is 
reported  that  80  percent  of  breast  implants  were  used  for  cosmetic  purposes  and  20 
percent  to  reconstruct  chest  walls  after  mastectomy.  Regardless  of  the  numbers,  we 
are  certain  of  one  thing:  these  women  were  duped  about  breast  implants,  in  large 
part,  because  of  court  imposed  protective  orders.  Court  imposed  secrecy  resulted  in 
great  actual  and  potentially  grievous  bodily  harm. 

On  behalf  of  breast  implanted  women,  I  would  like  to  present  to  you  four  reasons 
why  you  should  alter  the  use  of  protective  orders. 
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1.  THE  USE  OF  PROTECTIVE  ORDERS  DENIED  BREAST  IMPLANTED  WOMEN  THEIR  BASIC 

HUMAN  RIGHT  TO  INFORMED  CONSENT 

Though  there  have  been  many  protective  orders  and  secrecy  orders  having  to  do 
with  breast  implants,  I  will  use  the  case  of  Maria  Stern  v.  Dow  Corning  to  support 
my  point. 

In  the  early  1980s,  Maria  Stern  successfully  brought  her  complaint  against  Dow 
Corning  to  a  courtroom  in  northern  California  claiming  that  her  autoimmune  dis- 
ease came  from  the  silicone  in  her  breast  implants.  Evidence  presented  in  her  case 
proved  blatant  fraud  in  the  scientific  studies.  Dow  Coming's  scientists  performed 
laboratory  tests  and  when  those  tests  were  not  showing  results  that  scientists  want- 
ed, they  were  altered  by  simply  killing  the  test  dogs  that  transgressed.  That  infor- 
mation clearly  offended  and  then  swayed  the  jury  and  Maria  Stern  was  awarded 
$1,700,000.  Dow  Corning  coerced  her  into  signing  a  protective  order/confidentiality 
agreement.  Maria  was  ill  and  the  $1,700,000  was  money  she  needed.  What  was  at 
stake  was  long-term  medical  care  and  a  reasonable  life,  and  that  she  might  not  get 
a  lawyer  to  continue  her  challenge  on  a  contingency  basis.  Who  can  blame  her  for 
taking  the  money  over  the  extended  personal  risk  of  protracted  litigation  and  declin- 
ing health. 

Her  agreement  changed  the  lives  of  the  nearly  one  million  women  who  received 
breast  implants  in  the  1980s. 

Until  the  Stern  case,  breast  implanted  women  assumed  the  standard  of  excellence 
of  the  product  they  were  buying  because  of  rights  assured  them  by  the  Code  of 
Nurenberg:  nobody  should  ever  be  used  as  a  human  guinea  pig;  the  FDA  guidelines, 
that  a  product  must  be  proven  safe  before  being  marketed;  and  Hippocratic  Oath: 
first  do  no  harm.  Adherence  to  these  tenets  are  the  basis  of  informed  consent. 

The  protective  order  in  Stern  violated  all  three  of  these  criteria.  Women,  denied 
access  to  this  information,  were  never  warned  that  the  medical  devices  they  were 
having  inserted  into  their  bodies  could  be  dangerous.  Doctors  were  not  warned  of 
the  product's  potentially  graver  consequences  or  the  company's  fraudulent  experi- 
ments, and  the  FDA  was  denied  access  to  documents  that  would  have  required  that 
the  products  be  removed  from  the  market.  I  can  assure  you  that  cancer  patients 
would  not  have  willingly  inserted  dangerous  products  into  their  already  diseased 
bodies  and  few  cosmetically  focused  women  would  have  exchanged  their  current 
medical  problems  for  the  larger  breasts  they  achieved  with  their  breast  implants. 

Corporate  secrets  cannot  be  held  inviolate  when  they  result  in  bodily  harm.  Ca- 
veat Emptor  cannot  apply  when  the  health  and  safety  of  human  beings  is  at  stake, 
unless  full  disclosure  is  made  to  a  patient  who  can  then  decide  for  her  or  himself. 

2.  THE  USE  OF  PROTECTEE  ORDERS  ALLOWED  IDENTIFIABLE  THREATS  TO  HEALTH  AND 

HUMAN  SAFETY  TO  REMAIN  HIDDEN 

Dow  Corning  was  not  the  only  company  to  hide  information  that  would  have  been 
vital  to  women's  health.  In  March  1992,  Command  Trust  Network,  as  plaintiff,  filed 
a  motion  to  intervene  in  Mirak  vs  McGhan  Medical  Corporation,  a  Massachusetts 
breast  implant  case  seeking  public  access  to  sealed  documents  concerning  the  sili- 
cone implants  manufactured  by  the  McGhan  Medical  Corporation.  On  April  8,  1992, 
a  federal  magistrate  denied  the  motion;  later  a  motion  to  reconsider  the  magistrate's 
decision  was  denied  by  the  district  court. 

However,  because  of  the  pressure  that  McGhan  felt  from  the  complaint  amended 
to  include  allegations  of  fraud  and  negligent  misrepresentation,  McGhan  agreed  to 
allow  the  documents  to  be  given  to  the  FDA.  The  FDA  reviewed  the  documents  as 
well  as  the  Dow  Corning  documents  and  shortly  thereafter,  imposed  a  voluntary 
moratorium  on  the  use  of  silicone  breast  implants  based  primarily  on  documents  ob- 
tained and  originally  sealed  in  law  suits. 

In  the  case  of  breast  implants,  the  manufacturers'  credo  seemed  to  be,  "What  they 
don't  know,  won't  hurt  us." 

Indeed,  what  the  nearly  1  million  women  who  received  breast  implants  in  the 
1980s  didn't  know  did  hurt  them  seriously.  Women  were  prevented  from  finding  sol- 
ace and  support  from  others  in  the  same  situation.  And  even  though  they  became 
the  unwitting  participants  in  a  human  medical  trail,  they  remained  isolated  and 
alone  ashamed  and  feeling  as  though  they  allowed  it  to  happen. 

The  court,  which  is  supposed  to  adjudicate  for  all  of  the  people,  allowed  pain  and 
suffering  to  visit  an  unsuspecting  segment  of  the  public.  It  never  should  have  hap- 
pened. 

This  committee,  with  its  recommendation  to  the  whole  Senate,  has  the  power  to 
prevent  public  health  and  human  safety  from  being  abused  in  this  way  ever  again. 
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3.  THE  USE  OF  PROTECTIVE  ORDERS  DENIED  WOMEN  ACCESS  TO  A  LEVEL  PLAYING  FIELD 

IN  A  COURT  OF  LAW 

Women  who  have  had  implants  have  attempted  to  find  remedy  in  the  courts. 
Their  individual  cases  were  taken  on  contingency  because,  understandably,  women 
who  are  paying  high  medical  bills  don't  have  a  great  deal  left  over  for  lawyers.  Most 
lawyers  measure  out  how  many  cases  they  can  afford  to  take  on  contingency. 

Here  the  legal  staffs  of  the  manufacturers  understood  their  power.  They  fought 
using  a  strategy  that  required  each  plaintiff  to  reinvent  the  wheel.  They  knew  that 
an  ailing  woman  could  be  coerced  into  unconscionable  settlements.  They  fought  until 
the  cost  of  litigation  increased  to  such  a  level  that  lawyers  had  to  capitulate. 

After  all  the  pain  and  sickness  that  four  implants  caused  me,  and  once  I  finally 
began  to  suspect  that  maybe  it  wasn't  just  that  my  body  had  failed  me,  I  couldn't 
get  a  lawyer  to  take  my  case.  No  one  believed  that  there  was  anything  wrong  with 
breast  implants  because  nobody  had  any  notice  of  it.  I  filed  a  products  liability  suit 
in  pro  per.  After  I  finally  obtained  representation  from  San  Francisco  and  then  New 
York  attorneys,  manufacturers  zealously  fought  my  attorney's  attempts  at  discovery 
of  the  documents  by  claiming  that  trade  secrets  would  be  revealed.  Although  I'm 
not  a  competitor,  and  although  there  were  many  ways  the  documents  requested 
could  have  been  redacted  to  maintain  true  trade  secrets,  entire  categories  of  docu- 
ments were  withheld. 

A  great  irony  is  that  the  most  potent  arguments  that  the  defendants  had  against 
me  were  on  grounds  of  statute  of  limitations.  I  have  to  ask,  then,  if  they  actively 
concealed  evidence  of  their  fraud  and  the  injuries  incurred  by  other  implant  recipi- 
ents, how  can  they  then  turn  around  and  argue  that  I  should  have  figured  out  soon- 
er that  it  was  my  implants  that  were  giving  me  problems  in  the  first  place?  Not 
only  than,  they  were  successful  at  having  the  fraud  count  dismissed  from  my  com- 
plaint by  making  the  legal  equivalent  of  the  argument,  "I  don't  know  what  you  are 
talking  about!"  How  can  a  person  plead  fraud  with  that  level  of  specificity  when  the 
defendants  obscured  any  record  of  the  details  that  would  allow  someone  to  plead 
fraud  with  the  level  of  specificity  they  claimed  they  needed.  Catch  22? 

Judges  are  also  misled  when  records  are  sealed  as  they  were  in  Stern.  Without 
any  knowledge  of  Stern,  a  judge  was  not  able  to  be  alerted  to  the  delaying,  dilatory, 
repeated  challenges  to  the  sufficiency  of  my  complaint. 

4.  THE  USE  OF  PROTECTIVE  ORDERS  PERMITS  AND  ENCOURAGES  MANUFACTURERS  TO 
ACHIEVE  THE  LOWEST  COMMON  DENOMINATOR  IN  PRODUCT  STANDARDS 

How  easy  it  was,  for  thirty  years,  to  represent  to  cancer  patients  facing  disfigur- 
ing amputation  that  there  was  a  solution.  How  easy  it  was,  for  thirty  years,  to  rep- 
resent to  augmentation  patients  that  there  was  no  real  risk  to  satisfying  a  desire. 

And  how  easy  it  was,  for  thirty  years,  to  factor  in  the  few  cases  settled  into  the 
overall  cost  and  profit  scheme  of  the  manufacturers.  Protective  orders  allowed  the 
manufacturers  to  continue  reaping  financial  rewards.  Under  the  guise  of  protecting 
their  trade  secrets,  breast  implants  continued  to  be  manufactured.  Competing  cor- 
porations would  never  know  how  many  of  these  "problems"  anybody  was  having, 
disallowing  a  cumulative  assessment  of  product  disfunction,  the  need  for  recall  was 
totally  obscured  because  the  failure  to  share  evidence  of  problems  had  been  court 
protected. 

The  court's  lopsided  protection  allowed  the  most  heinous  corporate  misjudgments 
to  be  covered  and  provided  a  sense  of  unearned  security.  Corporate  character  was 
never  required  to  reach  for  greater  honor  or  integrity  than  the  court  seemed  to  dic- 
tate. 

Although  manufacturers  did  change  the  package  inserts  to  reveal  that  auto- 
immune response  was  a  "possible"  side-effect,  they  stupidly  or  capriciously  put  the 
package  inserts  inside  the  box  where  a  physician  would  see  it  inside  of  the  operating 
room  after  s/he  had  scrubbed  and  when  the  patient  was  pre-medicated  and  groggy. 
Implant  salespeople  rarely,  if  ever,  mentioned  the  changed  information  because  it 
wasn't  a  particularly  good  selling  point. 

Manufacturers  had  a  sense  of  making  money — at  least  in  the  short  term.  In  the 
1980s,  assuming  that  the  cost  of  an  implant  was  $200  and  that  one  million  were 
sold,  they  earned  $200  million  dollars.  Perhaps  they  figured  it  would  be  cheapest 
to  quietly  settle  suits,  hide  the  truth  with  the  help  of  the  courts,  and  keep  selling 
not  like  the  early  Ford  Pinto  cases.  That  $200  million  now  seems  a  pittance — a  very 
bad  business  decision  in  light  of  the  massive  amounts  they  are  now  required  to  pay. 

And  though  in  the  greater  context  of  health  and  human  safety,  profit  motives 
place  low  on  the  list,  protective  orders  obscured  critical  information  from  potential 
stockholders  and  bondholders  of  publicly  held  companies.  Investors  and  stockholders 
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are  entitled  to  equal  opportunity  under  the  law  and  protective  orders  denied  them 
that. 

There  certainly  may  be  situations  where  protective  orders  are  appropriate,  but  not 
when  the  subject  is  medical  devices  implanted  in  the  human  body. 

I  am  not,  nor  was  I  ever,  nor  will  I  ever  be  a  competitor  of  any  medical  device 
manufacturer.  Trade  secrets  mean  nothing  to  me.  My  health  means  everything  to 
me.  Now  that  the  damage  has  been  done  and  that  the  damagers  have  received  court 
protection,  we  must  effect  a  change. 

What  is  called  for  is  the  balance  of  public  health  and  safety  versus  so-called  trade 
secrets.  I  urge  you  to  act  quickly  and  authorize  S.  1404,  the  Sunshine  in  Litigation 
Act. 

BREAST  IMPLANTS:  A  HISTORY 

My  name  is  Sybil  Niden  Goldrich  and  in  the  early  1983  I  underwent  bi-lateral 
mastectomies  for  cancer.  With  the  advice  of  three  plastic  surgeons,  one  of  whom  was 
the  Chairman  of  the  Department  of  Plastic  Surgery  at  UCLA,  I  proceeded  with  re- 
constructive surgery  using  silicone  gel-filled  breast  implants. 

During  the  1980s,  breast  implants  were  being  manufactured  in  numbers  sufficient 
to  provide  implant  surgery  for  10,000  to  12,000  operations  per  month.  When  I  went 
under  anesthesia  for  reconstructive  surgery  it  began  an  eight  year  odyssey  of  active 
illness  that  will  probably  continue  for  the  rest  of  my  life. 

In  December  of  1985  I  spoke  to  other  cancer  patients  who  had  reconstructed  and 
found  that  some  had  many  of  the  same  medical  problems  I  had.  I  finally  realized 
that  maybe  it  wasn't  just  that  my  body  that  had  failed  by  getting  cancer.  It  seemed 
possible  that  the  implants  had  failed  me. 

In  1986,  without  the  knowledge  of  litigation  involving  breast  implant  failures,  I 
began  to  believe  that  my  chronically  ill  state  was  not  because  of  my  cancer.  I  tried 
to  find  a  lawyer  but  could  not  find  one  that  believed  that  mine  was  anything  more 
than  a  simple  malpractice  case. 

I  lodged  a  products  liability  suit  against  the  manufacturers  of  my  implants  and 
filed  "in  pro  per"  because  no  lawyer  believed  my  story.  (The  case  is  currently  in  the 
Court  of  Appeals  in  the  State  of  California  because  a  judge  believed  that  I  had  vio- 
lated the  statute  of  limitations  because  I  should  have  known  that  the  implants  were 
causing  my  medical  problems). 

The  case  was  filed  a  full  year  before  my  daughter  entered  law  school;  she  is  now 
starting  her  fourth  year  of  practice  in  as  an  attorney  in  Los  Angeles.  It  was  a  full 
year  before  the  stock  market  crashed.  Ronald  Reagan  was  still  president.  It  was  be- 
fore some  members  of  this  committee  were  even  elected  to  Congress. 

In  May  1988,  I  had  a  total  abdominal  hysterectomy  and  liver  biopsy.  Silicone  was 
found  in  my  uterus,  ovaries  and  liver. 

In  June  1988,  I  wrote  an  article  that  was  published  in  Ms.  Magazine  chronicling 
my  experiences  with  breast  implants.  I  began  to  hear  from  women  all  over  the 
world.  In  November  1988,  I  testified  before  the  FDA  and  told  my  story. 

After  the  Ms.  article  and  press-covered  testimony  at  the  FDA,  consumers  clam- 
ored for  information.  They,  too,  began  to  realize  that  there  was  something  wrong. 
Because  I  was  public  about  my  discomfort  and  pain,  they  realized  they  were  not 
alone.  In  fact,  many  were  empowered  by  the  fact  that  I  spoke  unashamed  in  public. 

One  of  the  woman  who  came  forward  and  contacted  me  was  Kathleen  Anneken, 
a  registered  nurse  from  Covington,  Kentucky.  Kathleen  was  troubled  by  implants 
too.  Together  we  founded  Command  Trust  Network,  which  we  incorporated  in  early 
1989.  As  two  injured  implants  users,  we  became  a  source  of  information  not  readily 
accessible  to  women  who  already  had  or  who  were  considering  breast  implants.  We 
publish  a  quarterly  newsletter  and  provide  local  support  by  matching  women  with 
nearby  zip  and  area  codes.  We  have  spoken  to  more  than  30,000  women  and  we 
have  an  active  mailing  list  of  well  over  16,000. 

In  1990,  Kathleen  and  I  tried  to  bring  implant  problems  to  the  attention  of  the 
plastic  surgical  community.  In  response,  the  American  Society  of  Plastic  and  Recon- 
structive Surgeons  rebuffed  us,  raised  $4  million  dollars  and  flew  women  to  Wash- 
ington to  lobby  Congress  to  keep  breast  implants  on  the  market. 

We  worked  with  the  FDA  to  develop  informational  materials  for  women.  Kathleen 
served  on  an  FDA  scientific  panel.  I  testified  before  an  NIH  panel  and  we  both  ap- 
peared on  various  news  and  talk  shows  to  alert  women  to  the  potential  danger  of 
the  products. 

It  wasn't  until  David  Kessler  became  commissioner  that  the  FDA  took  the  subject 
seriously. 

I  testified  before  the  late  Congressman  Ted  Weiss'  House  Subcommittee  on  Health 
and  the  Environment.  Congressman  Weiss  was  concerned  about  the  sluggish  place 
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that  FDA  was  using  to  challenge  the  manufacturer  for  proof  of  the  safety  and  effi- 
cacy of  breast  implants. 

After  lifting  a  temporary  moratorium  on  the  sale  of  breast  implants,  the  FDA  es- 
tablished guidelines  for  a  prospective  study  and  efficacy  of  saline  filled  silicone 
breast  implants  but  have  not  yet  followed  through. 

FDA  promised  1993  hearings  on  the  safety  and  efficacy  of  saline  filled  silicone 
breast  implants  but  have  not  yet  followed  through. 

In  order  to  obtain  information  we  believed  would  be  vital  to  the  health  of  the 
growing  number  of  consumers  who  contacted  us,  Command  Trust  Network  as  plain- 
tiff attempted  to  have  protective  orders  vacated  in  Massachusetts  and  California  but 
were  rebuffed  by  the  courts. 

Throughout,  the  press  actively  covered  every  aspect  of  the  implant  story  and  in 
so  doing  accelerated  the  pace  of  women's  demands  for  information  and  truth. 

Then,  plaintiffs  began  to  win  major  verdicts.  Denise  Dunleavy,  A  New  York  attor- 
ney won  a  case  against  Bristol-Myers  for  $5,300,000.00:  John  O'Quinn,  a  Texas  law- 
yer, won  a  case  for  $25,000,000;  in  California  the  Ropers,  Majewski  firm  won  a  case 
for  $7.5  million. 

On  January  20,  1992,  Judge  Carl  Rubin  certified  the  Dante  Class  Action  in  re 
breast  implants  in  Cincinnati. 

On  June  26,  1992,  Judge  Sam  C.  Pointer,  Jr.  in  Birmingham,  Alabama  took 
charge  as  the  Dante  Class  was  changed  to  MDL  926.  One  of  Judge  Pointer's  first 
orders  of  business  was  to  lift  all  protective  orders  on  cases  having  to  do  with  breast 
implants. 

Judge  Pointer  established  a  document  depository  in  Cincinnati,  Ohio.  It  now 
houses  over  4  million  documents  that  have  been  placed  on  CD-Rom.  Many  of  the 
documents  show  the  level  of  deceit  and  fraud  that  the  manufacturers  exercised  over 
the  past  thirty  years. 

Preliminary  order  of  Global  Settlement  of  the  breast  implant  litigation  was  en- 
tered on  April  1,  1992.  The  amount  of  settlement  was  nearly  $4.75  billion,  the  larg- 
est verdict  in  mass  tort  litigation  in  history. 

Senator  KOHL.  We  thank  you  very  much. 
Mrs.  Schmidt? 

STATEMENT  OF  LEONARD  AND  ARLEEN  SCHMIDT 

Mrs.  Schmidt.  Thank  you.  We  appreciate  the  opportunity  to  ap- 
pear before  your  subcommittee  and  speak  about  victims'  rights  and 
court  secrecy. 

We  are  the  parents  of  a  victim.  Five  days  before  Christmas  in 
1985,  our  30-year-old  son  Tom  died  from  injuries  received  when  his 
1975  Ford  pickup  truck  backed  over  him.  Today,  we  would  like  to 
tell  you  the  story  of  his  defective  Ford  pickup  and  speak  on  behalf 
of  all  the  victims  of  secrecy. 

Simply  put,  Tom  was  the  victim  of  court  secrecy.  He  didn't  know 
about  the  park-to-reverse  deficiency  in  his  Ford  pickup  because 
previous  cases  had  been  settled  in  secrecy.  Let  me  tell  you  about 
Tom.  He  was  about  to  become  engaged.  He  was  a  coach  for  the  Spe- 
cial Olympics,  and  was  filling  out  his  application  to  the  University 
of  Wisconsin  at  Madison  to  go  into  special  education.  The  form  was 
half  filled  out,  sitting  on  the  seat  of  his  truck,  at  the  time  of  his 
accident. 

Tom  bought  his  pickup  truck  used  in  1984.  The  morning  of  his 
death,  according  to  witness  accounts,  after  shoveling  snow  he  threw 
his  shovel  in  the  back  of  his  still  running  truck  and  the  truck 
jumped  from  park  to  reverse  and  ran  over  him. 

We  were  first  made  aware  of  the  problems  of  the  park-to-reverse 
defect  in  Ford  pickup  trucks  during  January  of  1986.  At  this  time, 
our  State  attorney  general,  Bronson  La  Follette,  issued  a  news  re- 
lease which  stated  that  all  Ford,  Lincoln  and  Mercury  trucks  and 
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cars  manufactured  from  1966  to  early  1980  should  be  recalled  be- 
cause of  a  park-to-reverse  defect  in  their  transmission. . 

Soon  after,  our  local  Ford  dealer  called  and  wanted  to  inspect  our 
son's  truck.  We  were  reluctant  to  allow  this  inspection  and  became 
suspicious  that  something  was  wrong  with  the  manufacturing  of 
the  truck.  At  that  point,  we  were  advised  by  friends  to  hire  a  law- 
yer, and  we  did. 

From  1986  to  1988,  during  the  course  of  the  lawsuit  that  we 
filed,  we  found  out  a  number  of  disturbing  things.  We  found  out 
that  Ford  pickup  trucks,  like  the  one  that  Tom  drove,  had  a  lot  of 
park-to-reverse  problems.  Ford  apparently  knew  of  these  problems 
as  early  as  1970.  Lots  of  people  sued  Ford  and  most  of  these  cases 
were  settled  quietly,  using  protective  orders  to  keep  park-to-reverse 
problems  secret.  Only  a  few  were  taken  to  court.  Our  other  chil- 
dren wanted  to  take  our  case  to  court,  but  my  husband  was  recov- 
ering from  heart  surgery  and  we  didn't  think  it  was  wise  for  his 
health. 

In  1984,  Ford  had  outstanding  claims  of  $1.6  billion  just  for  the 
park-to-reverse  problem.  The  Ford  Co.  figured  that  it  was  cheaper 
to  settle  out  of  court  than  to  recall  the  vehicles.  That  strategy  is 
one  of  the  reasons  why  so  few  of  us  knew  about  the  defect. 

We  also  found  out  that  up  to  early  1985,  there  were  207  deaths 
and  approximately  4,600  injuries  attributed  to  the  park-to-reverse 
defect.  At  no  time  have  the  Ford  vehicles  been  recalled  to  correct 
the  problems.  Instead,  in  1980,  the  U.S.  Department  of  Transpor- 
tation allowed  the  Ford  Co.  to  send  stickers  to  car  owners  to  alert 
them  that  there  was  a  problem.  These  stickers  were  1  by  4Vb 
inches  in  size  and  stated  that  when  leaving  a  vehicle,  one  should 
be  sure  that  the  transmission  is  in  the  park  position,  emergency 
brake  applied,  and  the  motor  turned  off.  No  mention  was  made 
that  the  failure  to  do  so  could  result  in  injury  or  death. 

By  Ford's  own  estimate,  2.7  million  owners  never  received  the 
stickers.  Our  son  was  one  of  the  millions  who  never  received  any 
sticker.  The  idea  that  a  defective  product  killed  our  son  angered  us 
even  though  we  were  in  the  first  stages  of  shock  and  grief.  Even 
after  the  stickers  were  sent  out,  Ford  kept  on  settling  the  park-to- 
reverse  cases  in  secret,  so  there  was  no  way  for  people  who  didn't 
get  a  sticker  to  learn  about  the  problem. 

In  June  of  1988,  we  settled  out  of  court  and  signed  an  agreement 
to  end  the  lawsuit  without  the  expense  and  inconvenience  of  more 
litigation.  We  also  had  to  sign  an  agreement  not  to  disclose  the 
amount  settled.  The  Ford  Co.  was  willing  to  pay  settlements  such 
as  ours  instead  of  recalling  the  vehicles.  We  believe  that  had  these 
settlements  been  publicized,  the  Ford  Co.  may  have  been  more  re- 
sponsive about  recalling  their  vehicles  and  more  lives  would  have 
been  saved.  Our  son  was  one  of  those  people  who  suffered  because 
of  this  continuing  secrecy.  The  thought  of  what  might  have  been 
still  saddens  us  deeply  to  this  day. 

Today,  we  would  also  like  to  address  the  issue  of  court  secrecy 
more  generally.  Most  Americans  don't  know  the  facts  about  the 
products  that  they  buy.  They  assume  that  they  are  safe  and  have 
been  inspected  by  the  Government.  It  is  only  when  you  become  a 
victim  that  you  realize  that  there  are  many  dangerous  products  out 
there. 
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From  our  experience,  it  seems  that  big  business  dominates  this 
discussion  of  court  secrecy  and  the  experiences  of  average  people 
aren't  heard.  We  urge  the  committee  not  to  be  intimidated  by  big 
business  interests  and  listen  to  the  voices  of  the  victims  who  are 
the  silent  majority.  Moreover,  if  something  isn't  done  about  chang- 
ing the  law,  many  more  families  will  suffer  as  we  have.  We  urge 
the  subcommittee  to  work  on  getting  more  information  to  the  pub- 
lic. There  are  already  so  many  defective  products  which  have  been 
hidden  by  secrecy  orders  and  we  need  a  change.  We  need  less  se- 
crecy in  our  courts,  not  more. 

Thank  you. 

Senator  KOHL.  Thank  you  very  much,  Mrs.  Schmidt. 

Ms.  Goldrich,  as  you  mention  in  your  testimony,  it  took  until 
1992  for  the  FDA  and  the  manufacturers  to  do  something  about  the 
silicone  breast  implants.  If  information  about  their  hazards  had 
been  made  public  in  the  wake  of  the  current  Stern  case  of  1985, 
do  you  think  it  would  have  taken  until  1992  for  the  implants  to  be 
pulled  off  the  market? 

Ms.  Goldrich.  I  would  like  to  say  that  the  implants  might  have 
been  pulled  off  the  market,  but  my  experience  shows  me  that  peo- 
ple who  work  at  the  FDA  are  not  always  quick  to  respond  to  the 
needs  outside.  Generally,  they  are  people  who  either  had  worked 
for  industry  before  or  will  be  working  for  industry  afterwards,  so 
there  is  a  real  problem  there. 

We  went  to  the  FDA  in  1988.  The  FDA  had  a  panel  before  and 
nothing  was  done.  Even  though  it  was  brought  to  their  attention 
in  1988  for  the  "first  time  that  breast  implants  were  problematic, 
they  did  nothing  about  it  until  1992.  I  think  that  is  far  too  slow. 
I  am  not  sure  that  they  would  have  responded  adequately,  so  the 
answer  is  no. 

Senator  KOHL.  Thank  you. 

Mr.  and  Mrs.  Schmidt,  if  I  understand  you  correctly,  even  after 
Government  regulators  issued  a  warning  in  1980  to  owners  of  the 
1978  pickup,  because  they  bought  the  car  secondhand  many  people 
like  your  son  and  others  never  knew  about  that  warning  and  Ford 
continued  to  make  transmission  case  settlements  in  secret.  Why  do 
you  think  Ford  continued  to  settle  these  cases  in  secret? 

Mr.  Schmidt.  They  settled  in  secret  because  they  figured  that 
the  costs  of  recalling  would  be  greater  than  settling  in  court. 

Senator  Kohl.  Is  there  any  doubt  in  your  mind  that  that  was 
why  they  did  it? 

Mr.  Schmidt.  It  had  to  be.  What  else?  The  money  problem  was 
there  because  all  the  vehicles  they  made  between  1966  and  1979 
had  defective  transmissions. 

Senator  KOHL.  Is  there  any  doubt  in  your  mind  that  there  should 
have  been  a  recall  of  these  vehicles? 

Mr.  Schmidt.  There  should  have  been.  They  knew  as  far  back  as 
1971  that  they  had  a  problem. 

Senator  Kohl.  And  is  there  any  doubt  in  your  mind  that  these 
secrecy  arrangements  that  were  made  in  court  were  simply  to  pre- 
vent the  necessity  for  a  recall? 

Mrs.  Schmidt.  Right. 

Mr.  Schmidt.  Right,  and  maybe  for  more  suits  against  them,  too. 
If  it  was  publicized,  there  might  have  been  more  suits. 
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Senator  Kohl.  So  for  Ford,  it  was  pure  and  simply  a  money-driv- 
en decision? 

Mrs.  Schmidt.  Right. 

Ms.  GOLDRICH.  It  was  the  same  in  breast  implants.  I  believe  that 
the  manufacturers  probably  have  a  formula  where  they  can  factor 
in  the  amount  of  loss  that  they  will  incur.  With  breast  implants, 
they  didn't  factor  exactly  right  because  they  probably  profited  at 
the  rate  of  about  $250  million  from  breast  implants,  loosely,  and 
they  have  just  come  up  with  $4,255  billion.  I  think  they  made  a 
mistake  in  their  arithmetic. 

Senator  KOHL.  Thank  you.  Well,  we  have  with  us  today  one  of 
the  strongest  protectors  of  the  public  interest  in  government,  not 
just  in  the  U.S.  Senate,  but  in  government  anywhere  and  every- 
where, and  that  is  Senator  Paul  Simon. 

I  am  really  pleased  that  you  are  here  today,  Senator  Simon,  and 
I  turn  this  over  to  you. 

STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  ILLINOIS 

Senator  SlMON.  Thank  you  very  much,  and  thank  you  for  having 
the  hearing. 

I  just  want  to  commend  Ms.  Goldrich  and  Mr.  and  Mrs.  Schmidt 
for  standing  up.  We  have  to  have  more  of  that.  I  would  say  just 
in  general,  secrecy  doesn't  serve  this  Nation  well.  There  are  rare 
cases  where  we  should  have  secrecy,  but  they  are  rare.  An  example 
is — i  See  Senator  Cohen  is  here— we  can't  discuss  publicly  what  the 
CIA  budget  is.  I  violate  the  law  if  I  use  that.  I  can  pick  up  the  New 
York  Times  and  read  the  figure,  but  I  can't  discuss  it.  There  is  no 
reason  for  secrecy  on  that.  We  ought  to  know  that  and  we  ought 
to  be  able  to  discuss  it  and  we  ought  to  be  able  to  have  a  rational 
discussion. 

Now,  if  you  want  to  have  detailed  disclosure  of  who  works  for  us 
in  espionage,  clearly  that  shouldn't  be  public,  but  the  same  is  true 
in  terms  of  our  commercial  operations.  There  are  rare  occasions 
when  things  should  be  secret,  but  they  are  rare  indeed.  The  public 
is  generally  protected  when  we  have  disclosure. 

I  thank  you,  and  I  thank  you,  Mr.  Chairman. 

Senator  KOHL.  Thank  you  very  much,  Senator  Simon.  I  would 
just  like  to  make  one  comment  to  Ms.  Goldrich  before  I  turn  it  over 
to  Senator  Cohen. 

You  know,  Ms.  Goldrich,  the  role  that  court  secrecy  has  played 
in  the  breast  implant  saga  is  even  more  disturbing  than  people 
think.  I  have  learned  this  week  that  the  FDA  was  prepared  to 
allow  breast  implants  to  remain  on  the  market  in  1992,  only 
months  before  its  final  regulatory  decision  was  made.  This,  of 
course,  is  a  far  different  story  from  the  story  that  was  reported  in 
the  newspapers. 

On  Monday,  I  received  this  letter  from  Dr.  Norman  Anderson  of 
Johns  Hopkins  Medical  School.  Dr.  Anderson  was  the  chairman  of 
the  FDA's  breast  implant  advisory  panel  in  the  late  1980's,  and  he 
told  me  in  this  letter  that  the  FDA  did  not  think  it  had  enough  rea- 
son in  1992  to  pull  implants  off  the  market.  The  agency  only  did 
so  at  the  very  last  minute  when  Dr.  Anderson  confronted  FDA  offi- 
cials with  secret  court  documents,  scientific  studies  from  a  breast 
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implant  lawsuit  that  had  been  leaked  to  him.  The  FDA  had  never 
seen  these  studies. 

Though  the  FDA  has  not  said  so,  it  appears  that  if  it  wasn  t  for 
these  last-minute  revelations,  silicone  breast  implants  might  still 
be  easily  available  today.  All  of  this  demonstrates  yet  again  how 
court  secrecy  makes  it  so  difficult  for  our  regulatory  agencies  to  do 
their  job. 

We  will  place  a  copy  of  this  letter  in  the  record  at  this  point. 

[The  letter  referred  to  follows:] 

Johns  Hopkins  Outpatient  Center, 

Adult  Medicine, 
Baltimore,  MD,  April  18,  1994. 

Hon.  Herb  Kohl, 
Senate  Judiciary  Committee, 
Washington,  DC 

Subject:  The  Impact  of  Court  Imposed  Secrecy  Orders  on  Regulatory  Control  of  Sili- 
cone Gel-Filled  Breast  Implants. 

Introduction:  In  the  13  years  between  1979  and  1992,  I  served  variously  as  a  con- 
sultant, panel  member  and  chairman  of  the  Scientific  Advisory  Panel  for  General 
and  Plastic  Surgery  Devices  in  the  Food  and  Drug  Administration.  From  those  expe- 
rience, I  have  learned  the  discomfiting  truth  that  court  imposed  secrecy  orders  are 
being  used  effectively  to  defeat  regulatory  intent  authorized  by  the  United  States 
Congress.  .  - 

Clearly,  the  FDA  and  other  regulatory  agencies  must  have  access  to  all  relevant 
information  needed  to  fulfill  their  statutory  obligations  to  protect  the  health  and 
safety  of  the  American  public.  However,  that  obligation  is  too  often  honored  in  the 
breach.  Since  the  FDA  has  only  limited  capabilities  for  original  research,  all  new 
product  evaluations  by  this  agency  depend  entirely  upon  scientific  information  pro- 
vided by  the  manufacturer.  Under  such  conditions,  untimely  reporting,  purposeful 
delays,  editing,  or  selective  suppression  of  scientific  data  by  the  product  sponsor  can 
mislead  impartial  review  and  result  in  regulatory  error.  These  limitations  are 
compounded  by  inadequate  long  term  monitoring  and  the  under  reporting  of  adverse 
outcomes  if  after  new  drugs  and  devices  reach  the  medical  marketplace.  Such  bu- 
reaucratic failings  inevitably  mean  that  product  liability  law  has  served  and  will 
continue  to  serve,  as  a  necessary  deterrent  in  protecting  the  public.  However,  court 
imposed  protective  orders,  confidentiality  agreements  and  sealed  case  files  have  be- 
come standard  defense  strategies  for  minimizing  corporate  liability  in  such  litiga- 
tion. As  these  secrecy  agreements  forbid  disclosure  of  critical  information  about  dan- 
gerous drugs,  defective  products  and  other  public  hazards  to  regulatory  officials, 
they  often  determine  and  impede  needed  regulatory  interventions. 

I  firmly  believe  that  federal  legislation  is  essential  for  protecting  interests  of  the 
American  public  from  the  growing  abuse  of  court  ordered  secrecy  and  concealment. 
To  that  end,  I  will  relate  my  understanding  of  the  silicone  breast  implant  con- 
troversy and  the  impact  that  court  imposed  gag  orders  have  carried  for  regulation 
of  tli6S6  dcvicBS. 

Report:  Silicone  is  a  synthetic  polymer  made  by  heating  sand  with  methyl  chloride 
and  water  to  yield  a  range  of  products  varying  in  form  from  liquid  to  gel  to  solid 
rubber.  Although  first  synthesized  in  the  1930's,  the  various  silicones  were  consid- 
ered chemically  inert,  laboratory  curiosities  until  World  War  II  when  they  gained 
use  as  lubricants,  coolants,  and  synthetic  rubber. 

Legend  has  it  that  the  first  usage  of  silicones  for  enlarging  the  female  breast 
began  in  Japan  at  the  end  of  World  War  II.  There  the  puzzling  theft  of  barrels  of 
electrical  transformer  coolant  from  the  docks  of  Yokohama  were  traced  to  street  cos- 
meticians who  were  injecting  different  materials  in  efforts  to  enlarge  breast  size  of 
female  entertainers.  Through  trial  and  error,  these  entrepreneurs  discovered  that 
the  silicone  liquid  in  transformer  coolant  produced  fewer  untoward  reactions  than 
paraffin  and  other  agents.  Knowledge  of  these  successes  spread  rapidly  through  the 
medical  community  in  the  1950's  and  a  Dr.  Rin  Sakurai  gained  international  notori- 
ety for  his  use  of  a  special  formula  containing  liquid  silicone  and  1  percent  olive  oil 
for  enlarging  female  breasts,  eradicating  facial  wrinkles,  and  correcting  soft  tissue 
facial  deformities. 

In  the  early  1960's,  Dr.  Sakurai  came  to  this  country  and  established  offices  in 
Beverly  Hills,  California  where  he  trained  American  physicians  in  the  use  of  silicone 
injection.  This  led  to  widespread  use  of  liquid  silicone  for  augmenting  breasts  and 
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many  women  were  subjected  to  this  procedure  before  it  was  recognized  that  they 
were  experiencing  breast  necrosis,  draining  ulcers,  siliconomas,  dense  scarring, 
hardening  of  the  breasts  and  even  fatalities.  Faced  with  these  problems,  the  FDA 
engaged  in  lengthy  debates  on  whether  their  regulatory  authority  extended  to  the 
use  of  silicone  in  breast  injections.  However,  they  did  intervene  to  cease  this  prac- 
tice. In  1967,  a  Federal  District  Court  indicted  the  Dow  Corning  Corporation  on  sev- 
eral counts  of  misbranding  and  distributing  medical  grade  liquid  silicone  for  illicit 
use.  This  resulted  in  legal  arguments  on  whether  the  liquid  silicone  could  fairly  be 
classified  as  a  drug  and  therefore  subject  to  FDA  regulation  or  whether  it  was  really 
a  device  or  a  cosmetic  and  removed  from  such  regulatory  authority.  That  argument 
ended  when  a  Federal  judge  concluded  that  liquid  silicone  could  be  considered  a 
drug  because  it  was  injected  and  this  designation  offered  maximum  protection  to  the 
American  public.  That  judicial  decision  ended  further  debate  and  in  1970,  the  Dow 
Corning  Corporation  pleaded  nolo  contendere  to  8  counts  of  the  charges  and  paid 
a  total  of  $5,000  in  fines.  Those  actions  effectively  halted  the  use  of  liquid  silicone 
injections  for  enlarging  the  female  breasts  in  the  United  States.  However,  follow- 
up  indicated  that  more  than  50,000  women  had  received  this  treatment  which  led 
to  mastectomies  in  many  women  and  caused  a  disturbing  delay  in  the  detection  of 
early  breast  cancer  in  other  recipients.  Revisionists  of  history  have  attempted  to  at- 
tribute that  outcome  to  illicit  injections  of  adulterated  silicone  into  these  unfortu- 
nate women.  However,  subsequent  data  has  clearly  shown  that  this  practice  was 
carried  out  by  many  physicians  using  medical  grade  silicone. 

Amidst  this  controversy,  the  Dow  Corning  Corporation  marketed  the  first  silicone 
gel-filled  implant  in  1963.  Since  this  was  composed  by  a  silicon,  rubber  membrane 
encasing  silicone  gel,  it  was  agreed  by  all  to  be  a  medical  device  and  subject  to  mini- 
mal regulation  in  that  era.  These  breast  implant  filled  the  rapidly  expanding  de- 
mand for  breast  augmentation  and  their  popularity  grew.  Those  successes  led  other 
companies  to  enter  the  market  with  newer  versions  of  silicone  implants  with  thinner 
shells  and  more  fluid  gels.  Faced  with  this  competition  and  the  impending  imple- 
mentation of  the  medical  devices  amendment  act  which  would  begin  regulation  of 
all  products  permanently  implanted  in  the  human  body,  the  Dow  Corning  Corpora- 
tion engaged  in  a  rush  project  in  1975  to  introduce  its  own  version  of  a  fluid  gel 
thin  shelled  implant  into  the  market  and  gain  the  grandfathering  provisions  remov- 
ing these  devices  from  requirements  for  proving  safety  and  efficacy.  Those  hurried 
actions  were  later  to  become  the  focus  of  product  liability  litigation,  and  court  im- 
posed secrecy  orders  which  impeded  regulatory  intervention. 

In  1978,  the  FDA  convened  its  first  scientific  advisory  panel  meeting  to  consider 
a  regulatory  status  for  breast  implants.  At  that  time,  a  panel  composed  largely  by 
plastic  surgeons  recommended  that  these  devices  be  classified  in  category  2  on  the 
assumption  that  their  safety  had  been  proven,  and  good  manufacturing  practices 
would  be  adequate  to  ensure  future  safety  for  their  continued  use.  The  FDA  did  not 
accept  those  recommendations  and  debate  followed.  In  1982  and  1983,  the  FDA 
placed  breast  implants  up  for  reclassification  before  a  new  advisory  panel  of  which 
I  was  the  chairman.  Upon  reviewing  all  of  the  scientific  data  provided  at  that  meet- 
ing, this  panel  unanimously  recommended  that  breast  implants  remain  in  class  3 
indicating  that  their  safety  and  efficacy  was  not  proven.  Further,  this  panel  took 
the  unprecedented  step  of  requesting  the  FDA  Commissioner  to  place  breast  im- 
plants first  on  the  list  of  all  grandfathered  devices  to  be  reviewed  because  of  con- 
cerns over  the  long  term  safety  of  silicone  gel-filled  implants.  Regrettably,  that  rec- 
ommendation was  not  acted  upon. 

Product  liability  suits  then  began  appearing  over  rupture  of  silicone  gel-filled  im- 
plants with  local  injury  resulting  from  failure  to  retrieve  the  extruded  gel  in  the 
chest  wall.  However,  a  new  precedent  was  set  in  1984  when  the  Stern  vs  Dow  Cor- 
ning case  recognized  systemic  illness  caused  by  silicone  implants  and  provided  a 
multi  million  dollar  award  where  most  of  the  payments  were  directed  as  punitive 
damages  against  the  manufacturer.  All  information  relevant  to  that  hearing  was 
placed  under  court  protective  orders,  but  the  FDA  did  begin  receiving  other  reports 
of  injury  related  to  breast  implants  in  the  mid-1980's.  As  these  concerns  became  ap- 
parent, the  FDA  moved  forward  towards  reviewing  the  safety  and  efficacy  of  silicone 
gel-filled  implants. 

In  1988,  another  scientific  advisory  panel  meeting  was  held  with  a  stated  purpose 
of  notifying  manufacturers  of  the  decision  of  the  FDA  to  implement  the  pre-market 
approval  process  that  would  require  proof  of  safety  for  these  devices.  Those  hearings 
gained  national  attention  when  Dow  Corning  studies  showed  that  silicone  injections 
produced  sarcomas  in  rats  and  that  information  was  leaked  to  the  press.  As  chair- 
man of  that  advisory  panel  meeting,  I  was  more  shaken  by  the  testimony  of  Mr. 
Dan  Bolton,  a  lawyer  from  San  Francisco  who  had  served  as  the  plaintiffs  attorney 
in  the  Stern  vs.  Dow  Corning  trial.  In  public  testimony,  this  lawyer  bluntly  stated 
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that  breast  implants  posed  hazards  of  which  the  FDA  was  not  aware  but  he  could 
not  detail  further  because  of  restraining  orders  imposed  by  the  court.  This  was  fol- 
lowed by  the  testimony  of  Mr.  Thomas  Talcott,  a  chemical  engineer  having  past  em- 
Eloyment  with  the  Dow  Corning  Corporation.  His  statements  were  equally  guarded 
ecause  of  court  imposed  restraining  orders  but  he  did  clearly  state  that  manufac- 
turers were  marketing  silicone  gel  prostheses  which  posed  worrisome  hazards  for 
use  in  women.  Finally,  Dr.  Marc  Lappe,  a  professor  of  medical  education  at  the  Uni- 
versity of  Illinois  in  Chicago,  gave  additional  testimony  warning  of  the  dangers  of 
silicone  breast  implants  which  he,  too,  could  not  detail  because  he  was  under  court 
restraining  orders.  While  the  advisory  panel  could  take  no  direct  actions  on  this  tes- 
timony, I  found  these  revelations  disturbing.  After  the  meeting,  I  wrote  a  lengthy 
letter  to  Mr.  John  C.  Villforth  Director  of  the  Centers  for  Devices  and  Radiologic 
Health  in  the  Food  and  Drug  Administration.  In  that  communication,  I  detailed  my 
concerns  about  the  untenable  position  in  which  the  FDA  had  been  placed  by  allega- 
tions that  lawyers  knew  more  about  silicone  implants  than  scientists  and  that  the 
courts  had  more  intimate  knowledge  of  their  problems  than  did  the  FDA.  In  that 
letter,  I  urged  Mr.  Villforth  to  use  all  the  legal  powers  of  the  FDA  to  open  every 
court  suit  dealing  with  silicone  breast  implant  liability.  That  action  was  never  taken 
but  I  did  receive  by  return  mail  a  letter  informing  me  that  I  was  simply,  "an  advi- 
sor" for  the  FDA. 

However,  the  FDA  did  move  slowly  forward  to  promulgate  standards  for  pre-mar- 
ket  approval  by  developing  scientific  requirements  needed  to  establish  safety  and  ef- 
ficacy of  breast  implants.  As  these  administrative  steps  proceeded  in  1991  several 
manufacturers  failed  to  comply  with  the  requirement  and  effectively  removed  them- 
selves from  future  marketing  of  breast  implants.  Those  actions  removed  some  of  the 
more  blatantly  objectionable  devices  from  the  public  marketplace.  However,  they 
also  created  concerns  among  the  remaining  manufacturers  and  the  American  Soci- 
ety for  Plastic  and  Reconstructive  Surgery.  What  followed  was  an  intense  and  well 
directed  public  relations  effort  to  bring  political  pressures  to  bear  on  the  regulatory 
process.  The  ASPRS  retained  the  services  of  some  of  the  most  Prestigious  lobbying 
firms  in  Washington,  DC.  and  under  that  direction  began  public  arguments  that 
breast  implants  were  a  matter  of  "choice"  by  coopting  a  feminist  symbol  used  by  the 
pro-abortion  groups.  The  ASPRS  then  formed  Plasty  Pac,  a  well  funded  political  ac- 
tion committee,  to  bring  additional  influence  to  bear  on  Congress.  Lobbying  efforts 
followed  in  the  halls  of  the  Capitol  building  and  in  the  offices  of  the  Commissioner 
of  the  Food  and  Drug  Administration.  Under  these  pressures  the  FDA  took  unprece- 
dented steps  in  modifying  its  scientific  advisory  process.  The  existing  scientific  panel 
and  chairman  were  displaced  by  a  new  chairperson  and  a  panel  composed  by  5  men 
and  5  women  of  whom  only  one  or  two  had  any  prior  knowledge  of  silicone  science 
and  breast  implants.  Former  panel  members  with  some  knowledge  of  these  devices 
were  recused  from  voting  status  and  converted  into  consultants  on  the  premise  that 
some  had  previously  used  breast  implants  and  others  had  been  involved  in  expert 
testimony  in  implant  litigation.  More  disturbing  was  the  change  in  the  format  of  sci- 
entific evaluation.  For  the  first  time  in  regulatory  history,  the  FDA  Commissioner 
agreed  to  implement  an  open  panel  meeting  where  2  days  were  to  be  devoted  to  sci- 
entific review  of  PMA's  and  a  third  day  for  assessing  public  health  needs  which 
might  justify  continuing  use  of  breast  implants  in  the  absence  of  valid  scientific  evi- 
dence proving  the  safety  of  such  devices.  By  stacking  the  regulatory  deck  in  this 
manner,  the  FDA  was  clearly  signaling  its  willing  acquiescence  to  keeping  breast 
implants  freely  available  in  the  public  marketplace.  When  the  November,  1991  advi- 
sory panel  meeting  was  held,  the  PMA  submissions  by  each  and  every  manufacturer 
were  found  to  be  insufficient  to  establish  safety  of  these  devices.  However,  on  the 
third  day  of  the  hearings,  a  formal  push  to  keep  these  devices  available  by  estab- 
lishing a  public  health  need  which  would  override  the  deficiencies  in  safety  data  was 
initiated  by  FDA  officials.  This  led  to  infighting  within  a  closed  panel  meeting  and 
a  provisional  approval  supporting  continued  availability  of  breast  implants  contin- 
gent upon  the  full  cooperation  of  the  manufacturers  in  carrying  out  additional  stud- 
ies to  demonstrate  the  safety  of  these  devices. 

Following  the  conclusion  of  that  meeting,  there  were  clear  indications  that  the 
FDA  Commissioner,  Dr.  David  Kessler,  would  act  to  keep  silicone  breast  implants 
on  the  market.  That  intent  was  well  documented  by  Representative  Ted  Weiss  and 
the  staff  of  the  Subcommittee  on  Human  resources  and  Intergovernmental  Regula- 
tion of  the  House  of  Representatives  who  were  attempting  to  alter  that  course  of 
action. 

Then,  the  implausible  happened.  In  December,  1991,  a  jury  in  San  Francisco 
awarded  another  multi  million  dollar  verdict  in  the  Hopkins  vs  Dow  Corning  case 
where  the  funds  allocated  for  personal  injury  were  far  exceeded  by  the  awards  for 
punitive  damages.  Court  protected  documents  from  that  trial  were  obtained  by  Mr. 
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Seth  Rosenfeld  of  the  San  Francisco  Examiner.  He  called  the  FDA  offering  this  in- 
formation to  the  agency  but  was  denied.  Mr.  Rosenfeld  then  telephoned  me  on  24 
December  and  asked  if  I  would  review  these  documents.  I  declined  but  indicated 
that  he  should  resubmit  his  request  for  FDA  review  and  if  the  FDA  again  refused 
to  look  at  this  material,  I  would  intervene.  Mr.  Rosenfeld  honored  those  requests 
and  when  the  FDA  again  refused  these  court  records  they  were  sent  to  me  on  27 
December,  1991.  I  reviewed  this  material  and  correlated  it  with  unprotected  data 
from  the  Cardinale  vs  Dow  Corning  case  and  my  own  knowledge  of  breast  implant 
science.  In  so  doing,  I  recognized  that  I  was  seeing  material  alluded  to  in  the  1988 
advisory  panel's  hearings  which  had  been  suppressed  from  public  view  for  7  years. 
Because  this  data  shored  evidence  of  scientific  fraud,  shoddy  quality  control  and 
production  practices,  scientific  deficiencies,  the  misuse  of  human  subjects  in  re- 
search, and  corporate  mismanagement,  I  called  Dr.  Kessler  at  his  home  on  the  2nd 
of  January,  1992.  We  arranged  for  a  meeting  on  the  following  morning  which  lasted 
for  more  than  3V2  hours.  Heated  discussions  of  these  findings  ensued  and  it  was 
clear  that  the  FDA  Commissioner  was  seeing  data  that  he  freely  stated  he  had 
never  seen  before  and  did  not  know  existed.  Dr.  Kessler  then  realized  his  error  and 
to  his  credit,  made  an  180  degree  turn  in  his  planned  actions.  On  January  6,  1992, 
he  announced  a  moratorium  on  the  continued  use  of  silicone  breast  implants  and 
plans  to  reconvene  the  advisory  panel  in  February,  1992  for  the  review  of  new  sci- 
entific data  relevant  to  breast  implants. 

A  frenetic  public  debate  followed  the  FDA's  call  for  a  moratorium.  However,  lobby- 
ing by  manufacturers  and  American  Society  of  Plastic  and  Reconstructive  Surgery 
was  of  no  avail  in  the  firestorm  of  adverse  media  criticism  which  changed  the  public 
focus  from  "choice  to  women's  rights".  At  the  same  time,  the  FDA  entered  into  in 
open  struggle  with  the  Dow  Corning  Corporation  to  obtain  public  release  of  the  pro- 
tected court  records  presented  to  Dr.  Kessler  on  January  3,  1992.  That  controversy 
soon  became  irrelevant  because  continued  leaks  to  the  press  effectively  disclosed  all 
of  the  information  to  the  public  long  before  the  February,  1992  advisory  panel  meet- 
ing. 

The  conduct  of  the  1992  advisory  panel  meeting  was  also  unusual.  The  FDA  effec- 
tively banned  any  discussion  of  the  information  contained  within  the  Hopkin  vs  Dow 
Corning  litigation.  Since  this  case  alluded  directly  to  scientific  fraud,  those  actions 
were  unprecedented.  Other  indications  of  conciliatory  agreements  with  the  manufac- 
turers came  with  the  sudden  cancellation  of  public  hearings  scheduled  with  Mr.  Dan 
Bolton  and  Mr.  Thomas  Talcott  who  had  prominent  roles  in  the  Hopkins  vs  Dow 
Corning  case.  Despite  these  limitations,  the  advisory  panel  did  find  that  silicone 
breast  implant  use  should  continue  only  under  strict  controls  which  provided  for  the 
tracking  of  all  implants  used  in  reconstruction  patients  and  forbade  all  use  of  sili- 
cone implants  for  augmentation  except  in  protocols  approved  by  institutional  human 
use  committees.  Those  actions  were  subsequently  adopted  by  the  Commissioner  and 
promulgated  as  a  policy  which  markedly  curtails  but  does  not  completely  cease  the 
use  of  silicone  breast  implants  in  the  United  States. 

It  is  also  evident  that  attorneys  freed  from  court  restraining  orders  have  contin- 
ued to  help  resolve  the  remaining  issues  over  implant  safety.  Data  obtained  by  dis- 
covery from  those  sources  was  made  available  to  the  FDA  and  in  June,  1992  the 
task  force  leader  reviewing  breast  implants  wrote  a  memo  to  the  office  of  compliance 
and  surveillance  stating,  The  studies  Dow  Corning  omitted  from  the  PMA  for  their 
silicone  gel-filled  prostheses  do  contain  information  significant  to  determine  the 
safety  and  efficacy  of  breast  implants."  That  report  then  goes  on  to  state,  "The 
FDRL  studies  in  particular  show  toxicologic  effects  of  silicone  polymers  that  the 
manufacturers  including  Dow  Corning  have  been  saying  cannot  be  produced  in  an 
animal  model,"  and  finally  states,  "The  more  salient  question  should  be  was  the 
withholding  of  these  studies  an  attempt  to  deceive?  The  content  of  the  withheld  doc- 
uments can  be  said  to  show  a  pattern.  Intelligent  people  familiar  with  this  material 
and  anxious  to  obtain  agency  approval  would  recognize  that  these  studies  would 
draw  more  inquiry  and  justify  further  investigation  into  the  safety  of  these  devices. 
It  is  reasonable  to  assume  that  such  people  would  not  want  this  to  happen  and 
being  in  a  position  to  control  the  content  of  the  PMA's  would  leave  these  studies 
out  to  improve  the  chances  for  PMA  approval.  This  would  be  impossible  to  prove 
without  internal  documentation  from  Dow  Corning  clearly  recording  a  conspiracy. 
If  such  documents  ever  did  exist,  they  certainly  dc  not  exist  now." 

Other  disturbing  disclosures  have  continued  to  surface  in  this  controversy.  In 
1993,  Dow  Corning  sponsored  an  internal  review  of  its  documents  carried  out  by  the 
law  firm  of  King  and  Spaulding  in  Atlanta,  Georgia.  That  review  disclosed  failures 
of  the  corporation  to  provide  appropriate  heat  vulcanization  of  many  implants  well 
after  1985.  The  clinical  outcomes  of  these  substandard  implants  are  yet  to  be  re- 
ported and  resolved  by  the  Dow  Corning  Corporation. 
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Finally,  the  multi  district  litigation  discovery  group  has  provided  new  evidence  of 
suppressed  scientific  data  in  Dow  Corning  documents.  These  include  indications 
that  Dow  Corning  completed  but  did  not  reveal  studies  on  the  adjuvant  effects  of 
low  molecular  weight  silicone  materials  found  in  breast  implants  which  could  have 
adverse  effect  in  humans;  and  that  Dow  Corning  entered  into  studies  on  the  effects 
of  silicones  upon  macrophages  and  the  generation  of  lymphokines  in  the  early  1970's 
which  was  never  reported  to  the  FDA.  The  content  and  the  manner  of  disclosure 
of  these  data  has  been  belatedly  criticized  by  FDA  Commissioner  David  Kessler. 

Summary:  The  16  year  delay  in  bringing  silicone  gel  implants  under  effective  sci- 
entific scrutiny  well  illustrates  how  court  imposed  restrictive  orders  can  block  effec- 
tive regulatory  action.  Today,  some  1  million  American  women  bear  silicone  gel- 
filled  implants  of  antiquated  design  and  uncertain  gel  formulations.  Long  term  fol- 
low-up of  these  devices  show  that  they  are  failing  at  rates  unprecedented  in  the  his- 
tory of  device  regulation.  Experts  now  indicate  that  50  percent  of  these  devices  may 
rupture  or  fail  after  10  years  residence  in  the  body.  When  combined  with  growing 
concerns  about  the  local  effects  produced  by  extrusion  of  silicone  into  the  chest  wall, 
the  interference  of  these  devices  with  the  early  detection  of  breast  cancer,  and  the 
chronic  pain  syndromes  that  often  accompany  scar  tissue  contracture  about  these 
devices  and  concerns  over  autoimmune  disease,  it  is  clear  that  American  women 
have  been  ill  served  by  court  imposed  restraining  orders.  If  the  information  con- 
tained within  the  1984  Stern  vs  Dow  Corning  case  had  become  available  to  the  FDA 
at  that  time,  the  number  of  American  women  facing  a  future  of  clinical  uncertainty 
would  have  been  reduced  by  one  half.  Instead,  these  women  are  now  being  offered 
a  4.75  billion  dollar  settlement  provided  by  implant  manufacturers.  While  that  fig- 
ure seems  impressive,  it  is  only  a  small  fraction  of  the  more  than  100  billion  dollars 
needed  to  provide  appropriate  oversight,  explantation,  and  medical  management  of 
the  women  who  today  wear  breast  implants.  This  is  a  national  tragedy  and  it  must 
never  be  repeated. 

Sincerely  yours, 

Norman  D.  Anderson,  M.D. 

Ms.  GOLDRICH.  You  know,  Senator  Kohl,  I  think  that  it  would  be 
so  easy  for  us  to  remedy  this.  It  is  very  possible  for  a  medical 
ethicist  and  a  legal  ethicist  to  simply  read  the  documents  and  re- 
dact the  trade  secrets.  The  rest  should  be  open  for  everybody.  The 
recipe  for  silicone  soup  is  unnecessary  for  any  woman  to  know,  but 
the  fact  that  silicone  travels  throughout  the  body  and  causes  harm 
should  be  known  by  everybody. 

Senator  Kohl.  Thank  you. 

Senator  Cohen? 

STATEMENT  OF  HON.  WILLIAM  S.  COHEN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MAINE 

Senator  Cohen.  Thank  you,  Mr.  Chairman.  I  won't  take  the  time 
of  the  subcommittee.  I  apologize  for  not  being  here  for  the  presen- 
tations of  Mr.  and  Mrs.  Schmidt  and  Ms.  Goldrich.  I  just  left  a 
forum  at  the  National  Press  Club,  discussing  health  care  and  wel- 
fare reform  and  other  issues. 

This  is  something  that  also  has  to  be  discussed,  and  I  really  want 
to  commend  Senator  Kohl  for  what  he  is  doing  because  we  have  to 
decide  on  which  side  does  the  issue  really  resolve  itself,  in  favor  of 
public  disclosure  or  in  favor  of  secrecy. 

I  think  Senator  Simon  and  I  might  disagree  about  the  CIA  and 
publishing  its  budget,  and  so  forth,  but  generally  speaking  in  a  de- 
mocracy we  favor  disclosure,  and  it  is  frequently  said  that  disclo- 
sure or  sunshine  is  the  best  disinfectant.  In  order  for  a  democratic 
society  to  continue  to  function  and  to  have  trust  in  its  government, 
and  in  one  another,  we  have  to  have  open  dialogue  and  debate. 

There  may  be  instances  in  which  matters  should  be  kept  secret. 
We  may  hear  from  other  witnesses  that  their  interest  in  privacy  or 
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quick  settlements  and  not  enduring  the  long,  expensive  costs  of  liti- 
gation weighs  in  favor  of  some  protective  type  of  order.  But,  on  bal- 
ance, I  would  say  Senator  Kohl's  legislation  tries  to  strike  the  right 
kind  of  course,  and  that  is  to  weigh  in  favor  of  disclosure  as  much 
as  possible,  reserving  for  the  extreme  cases  confidentiality  and  se- 
crecy. 

So,  again,  I  am  sorry  I  missed  your  oral  testimony.  I  have  read 
your  prepared  statements  and  want  to  commend  all  of  you  for  com- 
ing forward  to  tell  your  stories.  It  is  very  important. 

Thank  you,  Mr.  Chairman. 

Senator  KOHL.  Thank  you  very  much,  Senator  Cohen  and  Sen- 
ator Simon. 

We  thank  you  very  much  for  coming.  Your  testimony  has  been 
very  valuable  and  I  think  the  public  has  seen  a  very  important 
part  of  this  whole  problem.  We  appreciate  it. 

Ms.  GOLDRICH.  Thank  you  very  much. 

Mr.  Schmidt.  We  thank  you,  too,  sir. 

Senator  KOHL.  Our  second  panel  is  composed  of  two  very  emi- 
nent and  distinguished  judges,  and  also  two  prominent  attorneys. 
We  are  pleased  to  welcome  Chief  Judge  Ab  Mikva  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia  Circuit,  and  also  Judge  Pat- 
rick Higginbotham  of  the  U.S.  Court  of  Appeals  for  the  Fifth  Cir- 
cuit. 

Chief  Judge  Mikva  has  served  on  the  bench  for  almost  15  years. 
Before  that,  he  served  with  distinction  in  the  House  of  Representa- 
tives, and  I  also  note  that  he  attended  Washington  High  School  in 
Milwaukee  and  the  University  of  Wisconsin.  Judge  Higginbotham 
is  chairman  of  the  Civil  Rules  Advisory  Committee  of  the  U.S.  Ju- 
diciary Conference.  Before  being  nominated  for  the  appellate  bench, 
he  served  as  a  district  judge  for  7  years.  It  is  rare  for  the  Senate 
to  be  graced  with  the  presence  of  two  such  well-respected  jurists 
and  we  are  especially  pleased  that  you  both  could  be  here  today. 

We  are  equally  pleased  to  welcome  Gerry  Spence.  Mr.  Spence  has 
gained  a  reputation  as  one  of  our  country's  finest  courtroom  law- 
yers. Mr.  Spence  is  well  known  for  his  representation  of  the  family 
of  Karen  Silkwood,  among  other  clients.  He  has  a  well-deserved 
reputation  for  being  a  hard-hitting,  perceptive  commentator  on  our 
legal  system,  and  so  we  look  forward  to  his  views  here  today. 

Finally,  we  are  also  happy  to  have  with  us  Elizabeth  du  Fresne. 
Ms.  du  Fresne  practices  law  in  Miami  and  she  has  previously  prac- 
ticed and  written  about  civil  rights  law. 

We  thank  you  all  for  being  here. 

Senator  Simon.  Mr.  Chairman,  before  Judge  Mikva  testifies,  I 
had  the  privilege  of  serving  in  the  House  with  him.  I  also  served 
in  the  State  legislature  with  him.  We  even  shared  an  apartment 
way  back  when  in  the  State  legislature.  I  hope  it  doesn't  ruin  his 
reputation  to  have  that  kind  of  an  identification,  but  he  is  a  genu- 
ine public  servant  and  I  am  pleased  that  he  is  here. 
Senator  Kohl.  Thank  you  very  much,  Senator  Simon. 
Judge  Higginbotham,  would  you  like  to  start? 
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PANEL  CONSISTING  OF  PATRICK  E.  HIGGINBOTHAM,  JUDGE, 
U.S.  COURT  OF  APPEALS  FOR  THE  FIFTH  CIRCUIT,  AND 
CHAIRMAN,  ADVISORY  COMMITTEE  ON  CP7IL  RULES,  JUDI- 
CIAL CONFERENCE  OF  THE  UNITED  STATES;  ABNER  J. 
MIKVA,  CHIEF  JUDGE,  U.S.  COURT  OF  APPEALS  FOR  THE 
DISTRICT  OF  COLUMBIA  CIRCUIT;  GERRY  SPENCE,  JACK- 
SON, WY;  AND  ELIZABETH  DU  FRESNE,  MIAMI,  FL 

STATEMENT  OF  HON.  PATRICK  E.  HIGGINBOTHAM 

Judge  HIGGINBOTHAM.  Thank  you  very  much,  Senator  Kohl,  Sen- 
ator Simon,  Senator  Cohen.  I  appreciate  the  invitation  to  appear 
here  today  on  behalf  of  the  Advisory  Committee  of  the  Civil  Rules. 
I  want  to  emphasize  at  the  outset  that  I  speak  only  on  behalf  of 
the  advisory  committee  and  not  on  behalf  of  the  Judicial  Con- 
ference, and  I  think  that  is  an  important  point  to  make  at  the  out- 
set for  the  reason  that  this  is  the  base  committee,  if  you  will,  that 
considers  and  formulates  recommendations  that  go  forward. 

In  other  words,  I  would  emphasize  that  we  are  discussing  the 
same  problems  that  are  the  subject  of  this  hearing  today,  but  that 
there  has  been  no  position  taken  by  the  Judicial  Conference,  only 
by  the  advisory  committee,  and  only  in  a  recommended  change  or 
a  draft  for  discussion,  if  you  will,  of  proposed  rule  26(c),  which  I 
will  turn  to  in  just  a  moment. 

Our  particular  task,  our  assignment,  within  the  framework  of  the 
Judicial  Conference  is  to  undertake  the  continuous  study  of  the 
rules.  As  you  know,  our  committee  consists  of  judges  and  lawyers, 
distinguished  lawyers  and  distinguished  judges.  We  bring,  I  think, 
considerable  experience  as  judges  and  lawyers  to  that  task,  but  at 
the  same  time  I  quickly  acknowledge  that  we  function  as  a  commit- 
tee essentially  operating  under  the  general  aegis  of  the  article  III 
branch  of  the  Government,  and  I  quickly  say  to  you  that  the  ulti- 
mate responsibility  for  responding  to  matters  of  public  policy  re- 
sides right  where  we  sit  this  morning. 

At  the  same  time,  we  see  this  as  a  cooperative  endeavor  and  it 
is  in  that  spirit  that  we  welcome  the  invitation  to  share  with  you 
our  views  and  to  provide  such  assistance  as  we  can. 

We  are  well  aware  of  the  stirrings  out  there  over  protective  or- 
ders in  various  segments  of  the  public  and  the  bar,  and  particularly 
here  on  the  Hill.  I  cannot  help  but  be  impressed  by  the  quality  of 
the  statements  of  the  people  that  went  on  before.  I  was  one  of  the 
three  Federal  judges  who  mediated  the  breast-implant  litigation,  so 
these  matters  of  large  litigation  are  not  strangers  to  us.  I  also  me- 
diated the  settlements  in  the  asbestos  cases.  In  the  aggregate, 
these  approached  nearly  $9  billion.  So  there  is  something  in  certain 
areas  of  this  litigation,  certain  types  of  cases,  that  profoundly  affect 
the  public  interest,  and  we  quickly  acknowledge  that. 

The  concerns  about  privacy  and  about  these  sealing  orders  that 
are  out  there  are  seen  particularly  with  products  liability  cases 
such  as  we  have  heard  in  the  testimony  of  the  Schmidts  with  re- 
gard to  the  Ford  park-to-reverse  problem,  the  sealing  orders  in 
those  cases.  They  also  arise  in  connection  with  other  matters  that 
impact  public  officials. 

It  is  difficult,  however,  to  move  beyond  anecdotal  evidence  and 
to  actually  get  your  hands  on  hard  data,  empirical  data,  that  is  im- 
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portant  to  assess  the  total  problem.  Our  own  collective  experience 
of  the  committee  and  our  draw  upon  the  scholarship  of  Professor 
Miller  at  Harvard  and  Professor  Marcus  now  at  Illinois  and  others 
who  have  spent  years  studying  the  problem  leads  us  to  proceed 
with  some  caution,  recognizing  that  there  is  a  problem  to  be  ad- 
dressed, but  cautious  about  the  way  in  which  we  respond. 

We  think  it  is  important  to  emphasize  that  the  discovery  process 
in  this  country,  with  all  of  its  problems,  at  its  core,  day  in  and  day 
out,  works  very  effectively.  The  particular  formulation  of  our  com- 
mittee and  the  particular  focus  of  our  committee  is  on  discovery; 
that  is,  the  gathering  of  information  before  trial.  Our  focus  is  not 
upon  material  that  has  been  adduced  at  trial,  which  implicates 
quite  different  concerns. 

We  think  it  is  very  important  to  emphasize  that  rule  26  and  the 
particular  matters  of  protective  orders  lie  at  the  center  of  an  elabo- 
rate process.  The  heart  of  the  1938  rules,  the  largest  reform  effort 
in  the  history  of  this  country  on  the  legal  front  in  matters  of  proce- 
dure, creates  what  is  sometimes  referred  to  as  the  dynamic  duo  of 
notice  pleading  and  free  discovery. 

One  of  the  difficulties  of  free-ranging  discovery,  which  proceeds 
essentially  private,  essentially  away  from  the  courthouse,  away 
from  any  superintendence  of  any  judge  or  courtroom,  day  in,  day 
out,  daily,  and  going  on  as  we  speak  in  law  offices  all  across  the 
country  today,  is  that  there  can  be  some  protection  against  the  pri- 
vacy interest  that  is  plainly  implicated  with  this  wide-ranging 
grant  of  the  right  to  compel  people  to  produce  information  with  a 
very  low  threshold  of  relevance. 

It  is  no  accident  that  the  1970  amendments  to  the  rules  re- 
sponded to  the  problems  of  discovery  abuse  by  providing  for  protec- 
tive orders  in  rule  26.  It  became  a  centerpiece.  Protective  orders 
are  the  quid  pro  quo  for  the  wide-ranging  discovery  process  that  be- 
comes very  much  the  heartbeat  of  the  civil  process  in  Federal 
courts  today,  the  point  being  that  when  we  start  to  play  with  this 
problem  and  adjust  it  to  accommodate  a  social  concern,  we  have  to 
be  very  careful  about  the  way  in  which  we  do  it.  We  all  are  aware 
of  that. 

Our  response,  which  is  in  the  papers,  to  the  problem  as  we  see 
it  is  to  create  a  new  section  of  rule  26(c)  to  make  explicit  what  I 
think  may  be  understood,  but  make  it  quite  clear  to  the  U.S.  dis- 
trict court  judges,  the  judges  who  really  will  enforce  these  orders, 
that  they  have  the  power  and  the  authority  and  the  responsibility 
to,  in  fact,  dissolve  these  orders  that  are  privately  negotiated  when 
it  is  in  the  public  interest  to  do  so.  Now,  these  focus  primarily  on 
discovery  agreements  and  not  on  trial  agreements. 

With  that  general  opening  comment,  Senator,  I  will  subside  and 
take  your  questions. 

[Judge  Higginbotham  submitted  the  following  material:] 

Prepared  Statement  of  Judge  Patrick  E.  Higginbotham 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  Patrick  E.  Higginbotham, 
a  judge  on  the  Court  of  Appeals  for  the  Fifth  Circuit  and  the  chairman  of  the  Advi- 
sory Committee  on  Civil  Rules  of  the  Judicial  Conference  of  the  United  States.  I 
welcome  this  opportunity  to  present  the  committee's  views  for  your  consideration  on 
the  use  of  protective  orders  in  federal  court  litigation. 
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The  Advisory  Committee  on  Civil  Rules  conducts  a  continuous  study  of  the  oper- 
ation and  effect  of  the  rules  of  practice  and  procedure  in  civil  cases.  The  committee 
has  been  aware  of  a  growing  concern  expressed  in  some  quarters  that  protective  or- 
ders sometimes  have  operated  to  conceal  matters  affecting  the  public  interest  or  to 
increase  the  time  and  expense  of  other  litigation  involving  similar  issues.  These  con- 
cerns led  to  the  introduction  of  legislation  in  the  United  States  House  of  Represent- 
atives (H.R.  2017— Federal  Sunshine  in  Litigation  Act)  and  in  the  United  States 
Senate  (S.  1404— Sunshine  in  Litigation  Act). 

As  I  will  explain  more  fully,  the  advisory  committee  has  considered  these  concerns 
and  has  proposed  a  new  Civil  Rule  26(c)(3)  to  meet  them.  The  committee  believes 
that  this  response  through  the  regular  rulemaking  process  meets  any  need  for 
present  action.  It  also  recognizes  that  discovery  protective  orders  are  only  part  of 
the  picture.  The  committee  is  in  the  very  first  stages  of  addressing  the  question 
whether  the  Federal  Rules  of  Civil  Procedure  should  address — for  the  first  time — 
other  procedures,  such  as  sealing  orders,  that  may  close  off  public  access  to  litiga- 
tion materials. 

The  Judicial  Conference  of  the  United  States  strongly  supports  and  promotes  the 
integrity  of  the  rulemaking  process  as  prescribed  by  the  Rules  Enabling  Act.  (28 
U.S.C.  §§2071-2077.)  The  Act  establishes  a  partnership  between  the  courts  and 
Congress  designed  to  handle  the  daily  business  of  the  courts,  which  are  matters  of 
concern  to  all  branches  of  government. 

Under  the  Act's  rulemaking  procedures,  any  proposed  change  to  the  rules  must 
be  published  and  circulated  to  the  bench  and  bar,  and  to  the  public  generally,  for 
comment  and  suggestions.  Public  hearings  are  scheduled  on  proposed  changes  to  the 
rules.  Rule  changes  become  effective  only  after  Congress  has  had  an  opportunity  to 
review  them  following  approval  by  the  Judicial  Conference  and  promulgation  by  the 
Supreme  Court. 

It  is  essential  that  before  a  proposal  can  become  a  national  procedural  rule  it  be 
considered  most  deliberately  in  this  manner  by  thoughtful  and  experienced  lawyers, 
law  professors,  judges,  and  interested  organizations.  The  rulemaking  process  en- 
sures that  proposed  rule  changes  are  meticulously  drafted  and  that  those  most  af- 
fected by  the  rules  are  given  ample  opportunity  to  articulate  their  reactions,  identify 
problems,  and  suggest  improvements. 

The  use  of  protective  orders  as  a  procedural  device  is  authorized  under  Rule  26(c) 
of  the  Federal  Rules  of  Civil  Procedure.  At  several  meetings,  the  advisory  committee 
discussed  at  length  the  provisions  proposed  in  H.R.  2017  that  would  restrict  a 
court's  authority  to  issue  protective  orders  to  prevent  concealing  information  affect- 
ing public  health  or  safety.  The  provisions  of  S.  1404  dealing  with  protective  orders 
are  similar  to  those  in  H.R.  2017.  Both  bills  are  aimed  at  underscoring  the  public 
interest  in  knowledge  about  threats  to  public  health  and  safety  uncovered  in  litiga- 
tion. 

The  results  of  three  studies  on  the  same  subject,  however,  have  not  substantiated 
a  need  to  amend  Rule  26(c)  to  restrict  the  issuance  of  protective  orders. 

The  studies  generally  show: 

1)  that  there  is  no  evidence  that  protective  orders  in  fact  create  any  significant 
problems  in  concealing  information  about  public  hazards  or  in  impeding  effi- 
cient sharing  of  discovery  information; 

2)  that  discovery  can  gather  from  parties  and  nonparties  much  information  that 
no  one  would  have  a  right  to  learn  outside  the  needs  of  a  particular  lawsuit, 
and  it  is  important  to  maintain  the  essential  litigation-oriented  and  private 
role  of  discovery; 

3)  that  discovery  would  become  more  burdensome  and  costly  if  reliable  protec- 
tive orders  could  not  be  made;  and 

4)  that  administration  of  a  rule  creating  broader  rights  of  public  access  would 
impose  great  burdens  on  the  court  system. 

The  committee  carefully  weighed  the  competing  interests  and  values  and  con- 
cluded that  restricting  protective  orders  would  raise  serious  concerns.  Disposition  of 
a  lawsuit  may  require  access  to  material  that  includes  trade  secrets  or  other  con- 
fidential commercial  information,  or  involves  matters  of  intense  personal  privacy. 
Protective  orders  may  be  essential  to  balance  such  litigation  needs  against  the  need 
for  protection  from  disclosure.  Without  protective  orders,  moreover,  more  discovery 
disputes  will  arise  as  parties  invoke  other  objections  to  discovery,  including  issues 
concerning  equitable  sharing  of  discovery  expenses  among  multiple  parties  and  the 
sale  of  discovery  materials  to  the  public. 

The  committee  determined,  nonetheless,  that  the  concerns  voiced  about  Rule  26(c) 
merited  further  study.  The  rule  was  also  reconsidered  to  determine  whether  it 
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should  be  amended  in  part  to  resist  a  request  for  an  inappropriate  protective  order 
in  the  first  instance  and  later  to  control  and  modify  it  once  the  order  was  issued. 

After  further  consideration,  the  committee  concluded  that  this  matter  should  be 
addressed  not  by  changing  the  standards  prescribed  in  Rule  26(c)  for  granting  pro- 
tective orders,  but  by  adding  explicit  language  regarding  the  alteration  or  dissolu- 
tion of  such  orders. 

On  October  15,  1993,  the  advisory  committee  published  for  public  comment  the 
following  amendments  to  Rule  26(c)(3): 

(3)  On  motion,  the  court  may  dissolve  or  modify  a  protective  order.  In  rul- 
ing, the  court  must  consider,  among  other  matters,  the  following: 

(A)  the  extent  of  reliance  on  the  order; 

(B)  the  public  and  private  interests  affected  by  the  order;  and 

(C)  the  burden  that  the  order  imposes  on  persons  seeking  information  rel- 
evant to  other  litigation. 

The  addition  of  Rule  26(c)(3)  eliminates  doubts  respecting  a  court's  power  to  alter 
or  dissolve  such  orders,  and  lists  certain  basic  factors — intentionally  stated  in  broad 
terms  in  view  of  the  competing  interests  that  must  be  balanced — to  be  considered 
when  exercising  this  power. 

On  October  15,  1993,  the  committee  published  the  proposed  amendments  to  Rule 
26(c)(3).  The  amendments  were  distributed  to  more  than  10,000  individuals  and  or- 
ganizations, including  major  legal  publishing  firms  for  reprinting.  The  period  for 
submission  of  comments  expired  on  April  15,  1994. 

The  committee  is  meeting  in  Washington,  D.C.,  on  April  28-30,  1994.  It  will  hold 
a  hearing  and  will  consider  every  written  comment  submitted  on  the  proposed 
amendments  to  Rule  26(c).  If  approved  by  the  advisory  committee,  the  amendments 
would  be  submitted  to  the  Committee  on  Rules  of  Practice  and  Procedure,  which  is 
meeting  in  Washington  on  June  23-25,  1994.  Unless  substantially  modified  or  re- 
jected, the  proposed  amendments  would  then  be  sent  to  the  Judicial  Conference  for 
review  at  the  September  1994  session  and  then  to  the  Supreme  Court  for  their  con- 
sideration. 

The  background  and  reasons  justifying  the  proposed  amendments  to  Rule  26(c) 
are  succinctly  set  forth  in  the  Committee  Note  accompanying  the  proposal  and  are 
set  out  in  full  below: 

In  addition  to  stylistic  changes,  the  existing  provisions  of  subdivision  (c) 
are  divided  into  numbered  paragraphs,  and  paragraph  (3)  is  added  to  dispel 
doubt  that  a  court  has  the  power  to  modify  or  vacate  a  protective  order. 
This  power  should  be  exercised  after  carefully  considering  the  conflicting 
policies  that  shape  protective  orders.  Protective  orders  serve  vitally  impor- 
tant interests  by  ensuring  that  privacy  is  invaded  by  discovery  only  to  the 
extent  required  by  the  needs  of  litigation.  Protective  orders  entered  by 
agreement  of  the  parties  also  can  serve  the  important  need  to  facilitate  dis- 
covery without  requiring  repeated  court  rulings.  A  blanket  protective  order 
may  encourage  the  exchange  of  information  that  a  court  would  not  order 
produced,  or  would  order  produced  only  under  a  protective  order.  Parties 
who  rely  on  protective  orders  in  these  circumstances  should  not  risk  auto- 
matic disclosure  simply  because  the  material  was  once  produced  in  discov- 
ery and  someone  else  might  want  it. 

Despite  the  important  interests  served  by  protective  orders,  concern  has 
been  expressed  that  protective  orders  can  thwart  other  interests  that  are 
also  important.  Two  interests  have  drawn  special  attention.  One  is  the  in- 
terest in  public  access  to  information  that  involves  matters  of  public  con- 
cern. Information  about  the  conduct  of  government  officials  is  frequently 
used  to  illustrate  an  area  of  public  concern.  The  most  commonly  offered  ex- 
ample focuses  on  information  about  dangerous  products  or  situations  that 
have  caused  injury  and  may  continue  to  cause  injury  until  the  information 
is  widely  disseminated.  The  other  interest  involves  the  efficient  conduct  of 
related  litigation,  protecting  adversaries  of  a  common  party  from  the  need 
to  engage  in  costly  duplication  of  discovery  efforts. 

Courts  have  generally  administered  Rule  26(c)  with  sensitive  concern  for 
the  interests  that  may  justify  dissolution  or  modification  of  a  protective 
order.  Recent  studies  have  concluded  that,  in  the  light  of  actual  practices, 
there  is  no  need  to  amend  the  provisions  of  Rule  26(c)  relating  to  entry  of 
protective  orders.  See  Report  of  the  Federal  Courts  Study  Committee,  102- 
103  (1990);  Marcus,  The  Discovery  Confidentiality  Controversy,  1991 
U. 111. L. Rev.  457;  and  Miller,  Confidentiality,  Protective  Orders,  and  Public 
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Access  to  the  Courts,  1056  Harv.L.Rev.  427  (1991).  Some  dispute  may  be 
found,  however,  as  to  the  approach  that  should  be  taken  to  requests  for  dis- 
solution or  modification.  Some  of  the  decisions  are  explored  in  United  Nu- 
clear Corp.  v.  Cranford  Ins.  Co.,  905  F.2d  1424  ( 10th  Cir.  1990). 

The  addition  of  express  provisions  for  dissolution  or  modification  of  pro- 
tective orders  serves  several  purposes.  Most  important,  the  text  of  the  rule 
provides  forceful  notice  that,  when  faced  with  a  discovery  request  for  par- 
ticularly sensitive  information,  parties  should  not  rely  on  a  protective  order 
as  an  absolute  shield  against  any  further  disclosure.  Although  this  re- 
minder may  reduce  the  usefulness  of  blanket  protective  orders  as  a  means 
of  avoiding  controversies  during  discovery,  it  is  better  to  give  notice  than 
to  risk  exploitation  of  inadvertent  reliance.  The  express  provisions  also 
serve  to  remind  parties  and  courts  of  the  major  factors  that  must  be  consid- 
ered. The  public  and  private  interest  in  disclosure  must  be  weighed  against 
the  private  interests  that  may  defeat  any  discovery  or  sharply  limit  the  use 
of  discovery  materials.  These  factors  are  not  expressed  in  more  precise 
terms  because  of  the  need  to  balance  infinite  degrees  of  the  interests  that 
weigh  for  or  against  discovery.  Public  and  private  interests  in  disclosure 
may  be  great  or  small,  as  may  be  the  interests  in  preventing  disclosure. 

Rule  26(c)(3)  applies  only  to  the  dissolution  or  modification  of  protective 
orders  entered  by  the  court  under  subdivision  (c)(1).  It  does  not  purport  to 
invalidate  or  impair  purely  private  agreements  entered  into  by  litigants 
which  are  not  submitted  to  the  court  for  its  approval.  Nor  does  Rule  26(c)(3) 
apply  to  motions  seeking  to  vacate  or  modify  final  judgments  that  occasion- 
ally contain  restrictions  on  the  disclosure  of  specified  information;  Rules  59 
and  60  govern  such  motions. 

In  September  1992,  Judge  Joseph  F.  Weiss,  Jr.,  former  chair  of  the  Committee 
on  Rules  of  Practice  and  Procedure  and  chair  of  the  Federal  Courts  Study  Commit- 
tee, appeared  before  the  Subcommittee  on  Intellectual  Property  and  Judicial  Admin- 
istration of  the  House  Committee  on  the  Judiciary  and  spoke  on  protective  orders. 
His  statement,  which  includes  the  recommendation  of  the  Federal  Courts  Study 
Committee  on  protective  orders,  is  attached.  In  addition,  an  eight-page  memoran- 
dum on  protective  orders  prepared  by  Dean  Edward  H.  Cooper,  reporter  to  the  Advi- 
sory Committee  on  Civil  Rules,  is  also  attached.  Both  attachments  explain  in  detail 
many  of  the  issues  and  concerns  that  are  raised  in  my  statement  regarding  protec- 
tive orders. 

The  rulemaking  process  is  exacting  and  thorough.  It  produces  the  very  best  pos- 
sible rule  changes.  The  process  has  been  an  unequivocal  success.  Proposed  amend- 
ments to  Rule  26(c)  are  proceeding  through  the  rulemaking  process  as  prescribed 
by  the  Rules  Enabling  Act.  The  sound  working  arrangement  between  Congress  and 
the  judiciary  established  by  the  Act  should  not  be  undercut  by  direct  legislative  ac- 
tion that  bypasses  the  Judicial  Conference  and  the  bar  as  a  whole.  Your  assistance 
in  allowing  the  process  to  go  forward  will  be  of  great  value  in  maintaining  the  integ- 
rity of  the  Rules  Enabling  Act. 

I  appreciate  your  invitation  to  bring  these  important  matters  before  you  for  your 
consideration.  I  would  be  pleased  to  respond  to  any  questions. 

BIOGRAPHY  OF  JUDGE  PATRICK  E.  HIGGINBOTHAM 

The  Honorable  Patrick  E.  Higginbotham  was  appointed  to  the  United  States  Dis- 
trict Court,  Northern  District  of  Texas,  in  1975  and  in  1982  to  the  United  States 
Court  of  Appeals,  Fifth  Circuit.  He  serves  as  a  faculty  member  of  the  Federal  Judi- 
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tion; former  Chair,  Appellate  Judges  Conference,  ABA;  and  former  member  of  Board 
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for  Civil  Justice,  RAND,  and  is  Chairman  of  the  Advisory  Committee  on  Civil  Rules. 
He  is  the  author  of  numerous  articles  and  book  reviews. 
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Sunshine  in  Litigation:  Rule  26(c) 

Rule  26(c)  protective  orders  may  impede  or  prevent  access  to  discovery  informa- 
tion by  nonparties.  It  has  been  suggested  that  the  Committee  should  consider 
amending  Rule  26(c)  to  permit  greater  access.  Contemporary  discussion  and  reform 
efforts  focus  on  two  concerns:  that  privacy  in  discovery  can  defeat  the  public  interest 
in  knowledge  about  threats  to  public  health  and  safety,  and  that  successive  litigants 
involved  in  factually  related  disputes  should  not  be  forced  to  costly  efforts  to  dis- 
cover information  already  gathered  and  provided  in  earlier  litigation.  Earlier  discus- 
sion focused  on  a  broader  assertion  that  discovery,  as  part  of  the  judicial  process 
is  inherently  a  public  event  that  should  be  open  to  the  public. 

The  argument  that  Rule  26(c)  amendments  are  necessary  has  been  rejected  by  at 
least  three  recent  studies:  The  Federal  Courts  Study  Committee  Report  pp.  102-103 
(1990);  Marcus,  The  Discovery  Confidentiality  Controversy,  1991  U.Ill.L.Rev.  457; 
and  Miller,  Confidentiality,  Protective  Orders,  and  Public  Access  to  the  Courts,  105 
Harv.L.Rev.  427.  The  basic  conclusions  are  that  here  is  no  evidence  that  protective 
orders  in  fact  create  any  significant  problems  in  concealing  information  about  public 
hazards  or  in  impeding  efficient  sharing  of  discovery  information;  that  discovery  is 
intended  only  as  a  means  of  improving  litigation,  not  as  a  source  of  public  informa- 
tion, and  should  not  become  a  means  of  invading  privacy  for  other  purposes;  that 
discovery  would  become  more  burdensome  and  costly  if  reliable  protective  orders 
could  not  be  made;  and  that  administration  of  a  rule  creating  broader  rights  of  pub- 
lic access  would  impose  great  burdens  on  the  court  system.  These  conclusions  are 
summarized  at  greater  length  below. 

The  first  question  to  be  addressed  must  draw  from  the  collective  knowledge  of  the 
committee.  If  in  fact  protective  orders  do  not  often  impede  public  knowledge  of  pub- 
lic hazards,  and  do  not  often  interfere  with  efficient  utilization  of  earlier  discovery 
efforts  in  related  litigation,  there  seems  to  be  little  reason  to  tinker  with  Rule  26(c). 
Contemporary  discussion  of  these  problems  should  be  an  effective  means  of  encour- 
aging careful  administration  of  Rule  26(c)  without  amending  the  Rule. 

If,  on  the  other  hand,  Rule  26(c)  is  in  fact  being  administered  in  ways  that  defeat 
significant  opportunities  to  protect  public  safety  or  the  rights  of  those  who  have 
been  injured,  or  that  force  wasteful  duplication  of  discovery  in  related  litigation,  it 
must  be  decided  whether  improvements  are  practicable.  Much  of  the  discussion  that 
follows  is  designed  to  illustrate  the  problems  that  must  be  addressed  if  amendments 
are  to  be  considered.  It  may  be  noted  at  the  outset  however,  that  the  problems  are 
not  likely  to  be  changed  by  adoption  of  the  pending  proposal  to  amend  Rule  26  to 
provide  for  disclosure  as  a  prelude  to  discovery. 

BACKGROUND 

Current  interest  in  the  problems  of  access  to  discovery  materials  has  resulted  in 
expanded  access  by  statutes  in  Florida  and  Virginia  and  by  court  rule  in  Texas. 
Similar  proposals  have  been  advanced  in  many  states.  Federal  legislation  has  been 
suggested. 

The  immediate  impetus  for  consideration  by  this  Committee  is  provided  by  H.R. 
2017,  102d  Cong.  1st  Sess.  the  "Federal  Sunshine  in  Litigation  Act."  The  bill,  de- 
scribed in  detail  below,  would  prohibit  issuance  of  a  Civil  Rule  protective  order  "that 
has  the  purpose  or  effect  of  concealing  information  about  a  public  hazard."  Judge 
Joseph  F.  Weis,  Jr.,  testified  on  the  bill  on  September  10,  1992.  His  testimony  fo- 
cused in  part  on  the  importance  of  relying  on  the  formal  rulemaking  procedure  for 
considering  the  questions  raised  by  the  bill.  The  course  of  the  hearings  makes  it  ap- 
propriate to  consider  the  question  now. 

A  somewhat  similar  bill,  H.R.  3803,  the  "Federal  Court  Settlements  Sunshine  Act, 
would  add  a  new  §  1659  to  the  Judicial  Code.  Section  1659  would  require  clear  and 
convincing  evidence  of  a  compelling  public  interest  to  justify  sealing  "any  settlement 
made  of  a  civil  action  to  which  the  United  States,  an  agency  or  department  thereof, 
or  an  official  thereof  in  that  official's  official  capacity,  is  a  real  party  in  interest." 
This  bill  does  not  touch  directly  on  the  Civil  Rules  and  will  not  be  explored  further 
in  this  memorandum. 

DISCOVERY  AS  PUBLIC  EVENT 

Discovery  under  the  Civil  Rules  has  been  viewed  by  most  courts  and  lawyers  as 
a  means  of  improving  litigation  and  decision  of  individual  disputes.  Only  the  need 
to  resolve  a  dispute  about  other  matters  justifies  a  system  that  compels  parties  and 
nonparties  to  reveal  information  that  otherwise  would  be  private.  In  upholding  a 
protective  order  that  barred  a  newspaper  from  publishing  information  gained  by  dis- 
covery in  a  defamation  action,  the  Supreme  Court  observed  that  "pretrial  deposi- 
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tions  and  interrogatories  are  not  public  components  of  a  civil  trial.  Such  proceedings 
were  not  open  to  the  public  at  common  law,  *  *  *  and,  in  general,  they  are  con- 
ducted in  private  as  a  matter  of  modern  practice."  Seattle  Times  Co.  v.  Rhmehart, 
1984  467  US  20  33  104  S.Ct.  2199,  2107-2108.  Lower  courts  have  repeated  the 
refrain;  see  U.S.  v.' Anderson,  11th  Cir.1986,  799  F.2d  1438,  1441. 

This  traditional  view  of  discovery  is  an  essential  component  of  protective  order 
doctrine.  Protective  orders  may  prohibit  any  discovery  of  specified  information  be- 
cause the  interest  in  privacy  outweighs  the  needs  of  the  litigation.  Quite  commonly, 
protective  orders  allow  discovery  but  seek  to  ensure  that  information  is  used  only 
for  the  litigation  needs  that  justify  production. 

The  traditional  view  has  been  challenged  on  broad  theoretical  grounds.  It  is  ar- 
gued that  litigation  is  a  public  event,  and  that  the  public  should  enjoy  a  right  of 
access  to  discovery  comparable  to  the  right  of  access  to  a  civil  trial.  Access  is  re- 
quired in  part  because  public  resources  are  devoted  to  the  court  system  and  in  part 
because  government  processes  must  be  open  to  public  scrutiny. 

Adoption  of  a  general  public  access  perspective  would  require  dramatic  changes 
in  protective  order  practices.  At  the  logical  limit,  all  parties  would  be  required  to 
produce  complete  copies  of  all  discovery  materials  for  public  filing  and  inspection, 
even  though  the  materials  otherwise  would  not  be  put  in  reproducible  form  for  pur- 
poses of  the  litigation. 

For  present  purposes,  it  seems  more  realistic  to  pursue  the  traditional  view  that 
discovery  is  no  more  than  a  device  for  resolving  a  specific  dispute  between  identified 
parties.  This  approach  does  not  prevent  use  of  discovery  materials  to  give  warning 
of  public  hazards  or  to  avoid  wasteful  duplication  by  repeated  discovery  of  the  same 
information.  This  approach  does,  however,  require  development  of  a  workable  sys- 
tem to  reconcile  interests  in  access  to  information  with  the  complicating  interests 
in  privacy,  smooth  working  of  discovery,  and  effective  judicial  management. 

PRIVACY 

Discovery  casts  a  wide  net  gathering  information  that  often  proves  irrelevant  even 
to  the  immediate  dispute.  Information  is  gathered  from  parties  about  their  own  af- 
fairs, from  parties  about  the  affairs  of  others,  and  from  nonparties.  Hearings  on  the 
proposed  disclosure  rule  provided  graphic  testimony  on  the  breadth  of  the  informa- 
tion that  may  be  sought  from  commercial  entities.  Discovery  may  reach  business  in- 
formation that  is  protected  as  a  technical  trade  secret,  is  of  vital  competitive  impor- 
tance, is  "sensitive,"  or  is  simply  embarrassing.  Discovery  also  may  reach  personal 
information  that  is  intensely  private — in  malignant  hands,  indeed,  there  is  a  risk 
that  discovery  may  be  conducted  for  the  very  purpose  of  intimidating  and  discourag- 
ing an  adversary.  Significant  or  even  crippling  damage  can  be  done  oy  public  disclo- 
sure of  the  fruits  of  discovery. 

It  seems  likely  that  effective  protection  against  public  disclosure  is  accomplished 
for  most  litigation  by  established  practices.  These  practices  may  involve  such  infor- 
mal acts  as  Failure  to  arrange  transcription  of  a  deposition  or  failure  to  file  discovery 
responses  with  the  court.  More  formal  devices  may  include  court  orders  not  to  file 
discovery  materials  or  protective  orders.  It  also  seems  likely  that  much  litigation  in 
federal  courts,  and  in  state  courts  that  have  adopted  federal  discovery  practices,  in- 
volves matters  that  would  interest  others  only  as  a  matter  of  itching  curiosity. 
There  is  little  reason  to  doubt  that  for  most  litigation,  most  of  the  time,  the  present 
system  works  well.  Privacy  is  protected  without  any  sacrifice  of  worthy  public  inter- 
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Privacy  is  not  as  readily  protected  in  all  cases,  nor  should  it  be.  A  protective  order 
is  likely  to  be  necessary  if  discovery  materials  are  routinely  being  filed  under  Civil 
Rule  5(d).  Materials  used  in  support  of  a  summary  judgment  motion  may  be  treated 
as  if  trial  materials.  More  important,  there  may  be  cogent  reasons  to  limit  protec- 
tion to  serve  the  needs  of  other  litigation  or  the  public. 

PROTECTIVE  ORDER  AS  DISCOVERY  FACILITATING  DEVICE 

Proponents  of  present  practice  urge  that  consent  and  umbrella  protective  orders 
are  an  essential  lubricant  to  effective  management  of  discovery  by  the  parties.  Rely- 
ing on  the  opportunity  to  designate  information  as  confidential,  parties  are  said  to 
produce  voluntarily  large  amounts  of  information  that  would  provoke  discovery  con- 
tests if  reliable  protection  required  item-by-item  judicial  consideration.  In  addition 
to  adding  to  the  judicial  burdens  of  supervising  discovery,  the  increased  discovery 
contests  would  lead  to  orders  refusing  to  compel  disclosure  of  some  information  now 
disclosed  under  shield  of  a  protective  order,  would  add  to  the  pressures  that  encour- 
age some  parties  to  pursue  nonpublic  means  of  dispute  resolution,  and  would  force 
some  parties— both  plaintiffs  and  defendants— to  abandon  the  litigation. 
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PUBLIC  HAZARDS 


These  arguments  for  protecting  privacy  are  met  in  one  direction  by  arguing  that 
private  interests  must  yield  to  the  need  for  public  information  about  circumstances 
that  pose  a  risk  of  further  injury.  The  common  illustrations  involve  dangerous  prod- 
ucts or  toxic  contamination  of  a  natural  resource.  Defendants  are  thought  to  buy 
the  right  to  continue  injuring  consumers  or  poisoning  their  neighbors  by  protective 
orders  that  conceal,  and  settlement  agreements  that  destroy,  information  needed  to 
protect  the  public.  It  hardly  need  be  said  that  if  such  concealment  actually  happens, 
it  would  be  desirable  to  find  a  practicable  means  of  accomplishing  disclosure. 

As  noted  above,  one  response  to  this  fear  is  that  it  is  chimerical.  There  is  no  indi- 
cation that  the  fruits  of  private  discovery  are  a  necessary  means  of  accomplishing 
public  information.  The  existence  of  the  litigation  and  the  underlying  claims  can  be 
made  public,  and  there  are  many  alternative  means  of  gathering  information  about 
dangers  to  public  health  and  safety.  If  in  a  rare  case  disclosure  of  discovery  material 
is  the  only  means  of  accomplishing  an  important  addition  to  public  knowledge.  Civil 
Rule  26(c)  does  not  stand  in  the  way.  If  this  response  is  correct,  nothing  further 
need  be  done. 

If  Rule  26(c),  as  written  or  administered,  does  raise  obstacles  to  disclosure  of  im- 
portant public  information,  it  is  important  to  consider  the  challenges  that  must  be 
met  in  reducing  the  scope  of  protection  to  an  appropriate  level.  The  spirit  of  the  dis- 
covery rules  is  to  delegate  responsibility  initially  to  the  parties  and  then  to  confide 
in  the  broad  discretion  of  the  district  court.  In  keeping  with  this  spirit,  amendment 
of  Rule  26(c)  would  involve  an  open-ended  admonition  that  in  framing  and  consider- 
ing modification  of  a  protective  order,  the  court  should  weigh  the  public  interest  in 
disclosure.  A  more  pointed  version  would  specify  the  public  interest  in  avoiding  in- 
jury to  person  or  property. 

More  specific  rule  amendments  may  have  unintended  consequences,  and  will  gen- 
erate added  litigation  over  matters  of  interpretation.  The  provisions  of  H.R.  2017 
provide  ample  illustration. 

The  central  provisions  of  H.R.  2017  bar  protective  orders  that  have  "the  purpose 
or  effect  of  concealing  information  about  a  public  hazard,"  and  define  public  hazard 
to  "mean[]  any  condition,  circumstance,  person,  or  thing  whatsoever  that  has  caused 
damage  and  is  likely  to  do  so  again."  This  definition  of  public  hazard  is  an  abbre- 
viated form  of  the  definition  in  the  Florida  Sunshine  in  Litigation  Act,  Fla.Stat.Ann. 
§69.081(2).  At  least  three  opportunities  for  dispute  arise  under  this  language — what 
counts  as  "damage"?  Has  damage  been  caused?  Is  it  likely  that  the  same  thing  will 
cause  damage  again?  One  popular  illustration  involves  an  action  for  professional 
malpractice:  at  what  point  must  information  be  revealed  about  the  lawyer  or  doctor? 
Has  the  defendant  caused  damage  even  though  there  was  no  liability  for  mal- 
practice? Is  information  about  the  client  or  patient  information  about  the  public  haz- 
ard, because  it  helps  to  understand  the  nature  of  the  risk?  How  does  a  court  deter- 
mine whether  the  same  defendant  is  likely  to  cause  damage  again?  Another  popular 
illustration  is  the  party,  whether  plaintiff  or  defendant,  who  tests  HIV-positive.  Oth- 
ers are  easy  to  imagine — a  newspaper  sued  for  defamation  or  invasion  of  privacy 
(would  the  statute  require  production  of  the  information  about  members  and  con- 
tributors of  the  Aquarian  Foundation  protected  by  the  order  in  the  Seattle  Times 
case?);  an  employer  sued  for  discrimination  or  sexual  harassment  (are  facts  involv- 
ing the  plaintiff  again  part  of  the  information  about  the  "public  hazard"?);  a  large 
firm  sued  for  breach  of  contract  on  allegations  that  its  purchasing  agent  arbitrarily 
rejects  conforming  goods.  Beyond  these  problems,  the  breadth  of  the  definition 
seems  to  defeat  any  protection  even  for  true  trade  secrets. 

The  definition  problem  is  reduced  if  there  is  discretion  whether  to  require  disclo- 
sure of  public  hazard  information.  Alternative  formulations  also  can  reduce  the 
problem  of  definition,  but  may  create  other  problems.  Rule  76a  of  the  Texas  Rules 
of  Civil  Procedure  provides  that  "court  records  *  *  *  are  presumed  to  be  open  to  the 
general  public."  Court  records  for  this  purpose  include  all  documents  filed  in  any 
civil  court,  and  discovery  materials  "not  filed  of  record,  concerning  matters  that 
have  a  probable  adverse  effect  upon  the  general  public  health  or  safety,  or  the  ad- 
ministration of  public  office,  or  the  operation  of  government,  except  for  trade  secrets. 
The  Virginia  statute,  which  provides  for  sharing  between  attorneys  rather  than  gen- 
eral public  access,  is  limited  to  materials  "related  to  a  personal  injury  action  or  ac- 
tion for  wrongful  death."  Va.  Code  Ann.  §8.01-420.01.  This  phrase  is  likely  to  yield 
few  problems  of  interpretation,  but  may  not  reach  as  far  as  should  be  to  protect  pub- 
lic interests. 

The  procedures  for  relief  from  a  protective  order  also  will  require  careful  atten- 
tion. Again,  H.R.  2017  provides  a  useful  illustration. 
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Standing  to  seek  protective  information  is  accorded  by  H.R.  2017  to  "any  person 
who  is  substantially  affected  by"  a  prohibited  order.  "[T]he  news  media"  are,  without 
more,  substantially  affected.  In  any  proceeding  to  enforce  the  prohibitions  of  the 
act,  the  Court  shall  examine  the  disputed  information  in  camera."  Definition  of  the 
"news  media"  may  create  some  difficulties  an  application  by  the  newsletter  of  a  trial 
lawyers  association,  for  example,  would  likely  provoke  litigation  of  this  issue.  Deep- 
er difficulties  would  arise  from  litigating  the  circular  question  whether  an  applicant 
is  "affected"  by  an  order  that  is  "prohibited"  because  it  relates  to  a  "public  hazard." 
The  only  way  to  preserve  a  protective  order  that  is  not  in  fact  prohibited  would  be 
to  interpret  the  "in  camera"  examination  process  to  require  a  complete  review  of  the 
protected  material  by  the  court.  Adversary  presentation  would  be  limited  to  identify- 
ing the  nature  of  the  interest  advanced  by  the  applicant — a  general  media  interest 
in  public  hazards,  or  a  more  specific  private  interest,  and  perhaps  to  offering  sur- 
mises about  the  content  of  the  protected  material.  The  burden  of  substantially  ex 
parte  investigation  of  this  sort  could  be  staggering.  If  the  applicant  were  allowed 
access  to  the  protected  materials  under  a  conditional  protective  order,  on  the  other 
hand,  the  effects  of  a  proper  order  could  be  undone.  The  risks  might  be  particularly 
acute  with  respect  to  matters  of  professional  competence,  sensitive  personal  infor- 
mation, or  competitive  information  sought  by  a  business  rival. 

Finally,  H.R  2017  touches  on  a  problem  that  cannot  be  addressed  by  amending 
Rule  26(c).  It  provides  that  copyright  cannot  be  used  to  prevent  disclosure  or  use 
of  information  about  a  public  hazard.  Apparently  some  lawyers  have  taken  to  copy- 
righting written  discovery  responses  on  the  theory  that  any  publication  of  the  mate- 
rial would  infringe  the  copyright.  Whatever  support  copyright  law  may  give  this  tac- 
tic, the  question  surely  involves  matters  of  substance  outside  the  scope  of  the  Ena- 
bling Act. 

DISCOVERY  SHARING 

At  least  two  distinct  questions  arise  from  efforts  to  share  discovery  information 
with  other  lawyers.  The  simpler  question  involves  the  need  of  the  lawyer  who  has 
discovered  information  to  consult  with  other  lawyers  about  the  most  effective  way 
of  using  the  information  in  pursuing  the  case  at  hand.  In  most  circumstances  this 
need  should  be  readily  accommodated  by  protective  orders.  Somewhat  more  complex 
questions  involve  attempts  to  reduce  the  burden  of  discovery  in  related  actions  by 
sharing  the  fruits  of  discovery. 

The  value  of  avoiding  repetitive  discovery  of  the  same  information  in  successive 
actions  growing  out  of  the  same  "conduct,  transaction,  or  occurrence"  is  manifest. 
Many  observers  believe  that  even  if  discovery  works  well  in  most  cases,  grave  prob- 
lems remain  in  a  relatively  small  proportion  of  cases.  Even  when  all  parties  cooper- 
ate fully  and  set  realistic  limits,  a  "big"  case  can  generate  awesome  volumes  of  dis- 
covery material.  Consolidation  on  a  local  basis,  and  multidistrict  consolidation,  are 
undertaken  in  substantial  part  to  reduce  the  risk  of  multiplicitous  discovery.  Similar 
motives  underlie  current  proposals  to  expand  the  opportunities  for  consolidation.  It 
would  be  foolish  not  to  do  everything  possible  to  pursue  the  same  ends  by  providing 
for  sharing  discovery  between  related  actions  that  are  not  consolidated.  The  provi- 
sions of  the  Virginia  statute  noted  above  afford  a  good  illustration:  a  protective 
order  "shall  not  prohibit  an  attorney  from  voluntarily  sharing  [discovery]  materials 
or  information  with  an  attorney  involved  in  a  similar  or  related  matter,  with,  the 
permission  of  the  court,  *  *  *  provided  the  attorney  who  receives  the  material  or 
information  agrees,  in  writing,  to  be  bound  by  the  terms  of  the  protective  order." 
Va.Code  Ann.  §8.01-420.01. 

The  value  of  sharing  discovery  should  be  so  apparent  that  protective  orders  do  not 
now  stand  in  the  way,  or  soon  will  not  be  allowed  to  stand  in  the  way.  As  with  the 
public  hazard  issue,  the  first  question  is  whether  actual  practice  under  Rule  26(c) 
enforces  protective  orders  in  circumstances  that  force  parties  to  related  litigation  to 
develop  the  same  information  by  duplicating  discovery  efforts,  or  to  suffer  the  even 
worse  consequence  of  litigating  at  a  disadvantage  because  they  have  not  the  finan- 
cial or  legal  resources  to  uncover  the  same  information. 

If  there  is  evidence  of  a  persisting  problem  with  Rule  26(c),  the  solution  that  best 
fits  the  structure  of  the  rules  again  would  be  open-ended.  Rule  26(c)  would  be 
amended  to  require  consideration  of  the  interest  in  avoiding  duplicating  discovery 
in  separate  actions.  A  more  detailed  amendment  might  add  a  provision  similar  to 
the  Virginia  statute,  allowing  sharing  with  court  approval  subject  to  the  same  pro- 
tective terms. 

More  detailed  rules  might  address  questions  ancillary  to  discovery  sharing.  One 
question  is  whether  to  draw  a  distinction  between  protective  orders  entered  by  con- 
sent of  the  parties  and  consent  orders  entered  after  adversary  dispute.  If  the  parties 
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consent  to  an  order  that  bars  sharing,  should  reliance  on  the  order  be  protected,  in 
part  because  such  agreements  are  an  important  means  of  facilitating  discovery? 

Another  obvious  question  goes  to  the  sale  of  discovery  information.  The  informa- 
tion has  value,  and  has  been  acquired  at  significant  cost.  Cost-sharing  seems  rea- 
sonable. It  might  be  asked  whether  part  of  any  price  charged  for  the  information 
should  be  paid  to  the  party  who  provided  the  information  in  response  to  discovery 
requests,  but  that  question  seems  beyond  the  pale  of  current  discourse.  This  per- 
spective, however,  puts  a  different  light  on  the  question  whether  any  attempt  should 
be  made  to  regulate  the  price  of  discovery  materials — the  prospect  that  a  profit  can 
be  made  by  selling  information  provided  at  great  expense  by  a  party  facing  suits 
by  multiple  plaintiffs  may  seem  unattractive. 

If  there  are  several  actions  growing  out  of  the  same  fact  setting,  discovery  sharing 
may  work  most  efficiently  through  a  central  "bank"  or  "library."  The  most  obvious 
questions  that  might  be  addressed  involve  access:  should  all  plaintiffs  be  allowed 
to  participate?  Should  the  terms  of  participation  turn  on  the  value  of  the  incremen- 
tal information  each  new  plaintiff  can  contribute?  Should  defendants  be  allowed  to 
participate?  What  court  should  regulate  continuing  protection  of  private  information 
to  ensure  that  it  is  shared  and  used  only  for  litigation  purposes?  Should  an  attempt 
be  made  to  regulate  the  process  by  which  the  library  is  formed,  to  reduce  the  risk 
that  some  lawyers  may  rush  to  bring  the  first  action  for  the  purpose  of  advan- 
tageous position  in  selling  discovery  information? 

Even  apart  from  the  library  question,  is  there  a  need  to  address  the  risk  that  ac- 
tions will  be  brought  primarily  for  the  purpose  of  engaging  in  sweeping  discovery- 
for-sale? 

settlement:  return  or  destruction  of  discovery 

Settlement  agreements  may  provide  for  the  return  or  destruction  of  discovery  in- 
formation. This  practice  raises  questions  different  from  limits  imposed  by  protective 
orders.  The  limitation  arises  from  private  agreement,  and  reflects  the  wishes  of  all 
parties.  H.R.  2017  would  address  such  agreements  in  part  by  providing  that  any 
agreement  "that  has  the  purpose  or  effect  of  concealing  information  about  a  public 
hazard  is  void  and  may  not  be  enforced."  If  enacted,  this  provision  would  not  reach 
settlements  that  do  not  involve  a  public  hazard,  and  does  not  seem  to  have  any  di- 
rect effect  once  the  materials  have  been  returned  or  destroyed. 

There  are  strong  reasons  for  permitting  settlements  that  include  bargaining  about 
discovery  information  acquired  at  significant  cost  to  all  parties.  The  purpose  may 
include  the  reasonable  need  to  ensure  protection  of  material  that  is  not  discoverable 
in  other  litigation,  or  that  would  be  discoverable  only  subject  to  effective  protective 
orders.  Disruption  of  the  practice  by  rule,  indeed,  might  be  challenged  as  an  inter- 
ference with  the  "substantive  right"  to  make  a  settlement  agreement. 

Agreements  to  return  or  destroy  discovery  information,  on  the  other  hand,  also 
have  an  unpleasant  aura.  The  purpose  may  be  to  deter  other  adversaries  by  forcing 
them  through  wasteful  repetition  of  the  full  discovery  process.  Even  worse,  the  pur- 
pose may  be  to  bury  information  in  ways  that  may  elude  future  discovery. 

One  relatively  straight-forward  response  by  rule  would  be  to  require  any  party 
that  has  responded  to  a  discovery  request  to  retain  a  copy  of  the  discovered  informa- 
tion for  a  defined  period.  This  provision  could  be  elaborated  by  developing  a  system 
for  requiring  production  of  any  part  of  the  information  that  meets  a  test  of  likely 
relevance  to  subsequent  litigation.  One  possibility  for  example  would  be  to  add  this 
material  to  the  list  of  matters  that  must  be  covered  by  the  initial  disclosure. 

More  complicated  responses  also  are  possible,  including  provisions  that  direct  the 
court  to  determine  whether  return  or  destruction  of  discovery  information  is  a  rea- 
sonable settlement  term.  The  complications  are  apparent. 

SUMMARY 

The  first  question  is  conceptual;  Should  all  discovery  be  treated  as  a  public  event, 
akin  to  the  admission  of  evidence  at  trial?  An  affirmative  answer  would  require  at 
least  a  drastic  revision  of  Rule  26(c),  and  more  likely  a  complete  rethinking  of  the 
scope  of  discovery.  It  does  not  seem  likely  that  this  path  will  be  followed. 

If  the  basic  current  approach  to  discovery  is  retained,  the  next  question  is  wheth- 
er present  practice  frequently  raises  undesirable  obstacles  to  sharing  information 
about  public  hazards  and  parallel  litigation.  This  question  is  a  practical  one.  If  re- 
cent commentary  is  right,  there  is  not  yet  sufficient  evidence  of  practical  problems 
to  justify  revision  of  Rule  26(c). 

If  actual  practice  is  in  fact  going  astray,  revision  of  Rule  26(c)  could  go  in  several 
directions.  Choice  among  the  directions  will  depend  on  the  nature  of  the  problems 
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identified  and  judgment  about  the  ability  to  address  them  by  detailed  rule  provi- 
sions. There  are  many  questions,  and  little  reason  to  hazard  answers  now. 


Prepared  Statement  of  Judge  Joseph  F.  Weis,  Jr. 

I  thank  you  for  the  invitation  to  appear  before  your  committee  today.  As  you 
know,  the  Federal  Courts  Study  Committee,  that  I  had  the  honor  to  chair,  consid- 
ered the  question  of  protective  orders  that  limit  access  to  discovery  materials.  I  have 
taken  the  liberty  of  attaching  that  portion  of  the  Study  Committee's  report  of  April 
2,  1990,  to  this  statement.  In  addition,  you  will  find  a  memorandum  on  the  subject 
from  professor  Richard  Marcus,  which  was  submitted  to  the  members  of  the  Study 
Committee  and  was  considered  by  them  in  making  a  recommendation. 

Essentially,  the  Study  Committee's  proposal  maintains  the  flexibility  presently 
available  under  Federal  Rule  of  Civil  Procedure  26(cl  Undue  rigidity  in  either  pro- 
hibiting protective  orders  or  mandating  their  application  in  all  cases  could  have  a 
serious  impact  on  the  conduct  of  litigation  in  the  Federal  courts.  Limiting  the  discre- 
tion of  district  judges  could  result  in  burdening  the  parties  with  unnecessary  ex- 
penses of  duplicative  discovery  or,  in  some  instances,  slowing  down  the  process  with 
numerous  rulings  on  contested  issues  of  confidentiality.  It  is  also  important  to  re- 
member that  discovery  often  involves  data  secured  from  third  parties  who  have  no 
stake  in  the  litigation,  but  who  might  have  legitimate  interests  in  confidentiality 
that  should  be  protected. 

In  considering  the  various  options  available,  the  Study  Committee  concluded  it 
was  desirable  that  the  courts  retain  their  authority  under  the  rules  to  strike  the 
appropriate  balance  between  competing  interests. 

The  process  of  formulating  procedural  rules  in  accordance  with  the  Rules  Ena- 
bling Act  might  be  of  interest  to  this  committee. 

For  far  too  many  years  the  debate  over  the  appropriate  roles  of  the  courts  and 
Congress  in  promulgating  civil  procedural  rules  hindered  any  real  progress  in  that 
field.  Finally,  in  1934,  a  compromise  was  reached  in  the  enactment  of  the  Rules  En- 
abling Act.  A  few  years,  later  the  monumental  task  of  drafting  the  Federal  rules 
of  civil  procedures  was  completed.  The  Rules  Enabling  Act  was  amended  in  1988 
by  Title  rV  of  the  Judicial  Improvement  and  Access  to  Justice  Act  (Pub.  L.  No.  100- 
702). 

The  Enabling  Act  provides  that  the  Supreme  Court  shall  have  the  power  to  pre- 
scribe rules  of  practice  and  procedure  for  the  district  courts  and  courts  of  appeals. 
Rules  are  transmitted  before  May  1st  of  any  given  year  to  Congress  and  become  ef- 
fective on  December  1st  of  that  same  year,  unless  otherwise  affected  by  legislative 
action. 

The  Supreme  Court  and  Congress  are  aided  in  this  process  by  committees  work- 
ing under  the  auspices  of  the  Judicial  Conference  of  the  U.S.  When  it  is  desired  to 
adopt  or  amend  a  civil  procedural  rule,  the  matter  is  first  considered  by  the  Advi- 
sory Committee  on  Civil  Rules.  Its  members  include  judges,  practicing  lawyers,  and 
law  professors. 

After  that  group  drafts  a  proposed  rule,  it  is  submitted  to  the  Conference's  Stand- 
ing Committee  on  Rules  of  Practice  and  Procedure.  If  that  committee  gives  tentative 
approval  to  the  proposal,  it  is  disseminated  through  numerous  legal  publications  for 
comments  and  suggestions  by  the  bench,  bar,  and  academics.  Generally,  public  hear- 
ings are  also  scheduled  at  which  interested  parties  may  testify. 

Following  the  period  of  public  comment,  the  Advisory  Committee  reviews  the 
record  of  the  hearings,  as  well  as  the  written  suggestions,  makes  such  changes  as 
may  be  appropriate,  and  then  transmits  the  proposed  rule  to  the  Standing  Commit- 
tee. After  acceptance  by  the  Standing  Committee,  the  proposed  rule  is  sent  to  the 
judicial  conference  and,  after  its  approval,  to  the  Supreme  Court  for  its  review. 

As  may  be  seen,  the  process  is  thorough,  enlists  the  contributions  of  experts  in 
procedural  matters,  and  benefits  from  the  comments  of  judges,  members  of  the  bar, 
and  law  professors  throughout  the  country.  The  procedures  established  by  the  Rules 
Enabling  Act  and  the  Judicial  Conference  are  carefully  designed  to  secure  maximum 
participation  by  those  most  directly  affected.  Consequently,  that  mechanism  should 
be  used  in  all  but  the  most  exceptional  of  circumstances. 

The  Rules  Enabling  Act  established  a  partnership  with  the  courts  and  Congress 
that  has  served  the  country  well.  That  good  working  arrangement  should  not  be 
weakened  by  unilateral  legislative  action  that  bypasses  the  Judicial  Conference's 
Committees  and  the  bar  as  a  whole.  Congress  has  provided  a  historically  successful 
way  to  address  civil  procedure.  If  changes  to  procedural  rule  26(c)  are  deemed  nec- 
essary, the  Rules  Enabling  Act  provides  the  most  effective  avenue  for  modification. 
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I  do  have  a  few  comments  about  the  bill  itself,  which  are  my  personal  views.  H.R. 
2017  was  not  before  the  Study  Committee  and,  consequently,  was  not  considered  by 
it  in  making  its  recommendations. 

H.R.  2017,  if  enacted  as  it  now  reads,  would  create  uncertainty  about  whether  it 
is  meant  to  be  in  part,  at  least,  (1)  an  amendment  of  one  or  more  unspecified  provi- 
sions of  the  Federal  rules  of  civil  procedure,  or  (2)  an  amendment  of  one  or  more 
unspecified  provisions  of  the  copyright  act,  or  (3)  an  abrogation  or  modification  of 
rights  previously  defined  in  common  law  and  statutes  relating  to  such  diverse  mat- 
ters as  privacy,  trade  secrets,  and  privilege  (including  attorney-client  privilege  and 
word-product  privilege).  Resolving  these  ambiguities  through  litigation,  case  by  case, 
would  require  the  commitment  of  substantial  public  and  private  resources  at  a  time 
when  the  third  branch  is  under  severe  strain  and  when  litigation  delay  and  expense 
are  already  having  dramatic  adverse  impact  on  the  interests  of  private  parties. 

Taken  literally,  section  2  might  possibly  be  read  as  overriding  all  the  other  bodies 
of  law  referred  to  above,  with  the  consequence  that,  for  example,  if  legal  enforce- 
ment through  court  proceedings  of  any  violation  of  a  right  of  privacy  (including  one 
founded  in  the  Constitution  of  the  U.S.)  or  a  trade  secret  would  have  an  "effect  of 
concealing  information  about  a  public  hazard,"  the  court  would  be  barred  from  pro- 
viding a  remedy  for  the  violation  of  what  had  been  a  protectable  right  under  the 
law  previously  in  effect.  Another  way  of  stating  the  point  is  that  section  2  might 
have  the  effect  of  denying  remedies  for  a  legal  right  now  existing. 

Viewed  in  this  light,  section  2  deals  with  substantive  rights,  not  procedures  that 
are  the  subject  of  Federal  rules  of  civil  procedure.  Federal  rules  are  intended  to  reg- 
ulate the  procedures  by  which  claims  of  violation  of  rights  (and  remedies  for  the  al- 
leged violations)  are  adjudicated.  Enacting  into  the  Federal  rules  of  civil  procedure 
an  overriding  provision  of  this  substantive  nature  would  make  a  fundamental 
change  in  the  nature  of  the  Federal  rules. 

Section  5  also  provides  problems.  It  requires  that  the  court  examine  "the  disputed 
information  in  camera."  That  might  be  interpreted  as  meaning  all  of  it — all,  for  ex- 
ample, of  the  thousands  or  millions  of  pages  of  discoverable  or  allegedly  discoverable 
documents  in  a  bitterly  contested  case.  Section  5  does  not  say  what  the  court  is  to 
do  after  completing  all  that  massive  in  camera  examination,  but  it  might  be  read, 
along  with  other  provisions  of  the  bill,  to  require  the  fashioning  of  a  document-by- 
document,  or  even  line-by-line  order. 

The  district  judges  in  this  country  are  already  overwhelmed  with  work  and  there 
must  be  justification  to  increase  their  burden.  Presently,  the  average  pending  case- 
load for  each  district  judge  is  in  excess  of  468.  That  figure  includes  both  civil  and 
criminal  cases. 

One  of  the  least  productive  uses  of  judicial  time  is  refereeing  discovery  disputes. 
This  is  particularly  so  in  complex  cases  where  pages  of  documents  may  be  counted 
in  the  millions. 

Discovery  in  Federal  cases  is  extremely  broad.  Requests  for  discovery  are  not  lim- 
ited to  those  who  are  parties  to  the  litigation,  but  extend  to  third  persons  as  well. 
Much  of  the  information  that  is  important  in  resolving  litigation  is  legitimately  pro- 
tected from  public  disclosure,  e.g.,  trade  secrets,  confidential  research  or  develop- 
ment data,  patent  technology,  income  tax  returns,  medical  records,  etc.  Accommoda- 
tion must  be  reached  so  that  relevant  information  is  available  to  the  court,  but  pri- 
vacy interests  are  also  recognized. 

In  many  instances  parties  will  agree  to  relinquish  confidential  documents  on  the 
condition  that  access  is  limited  to  specified  attorneys  or  court  personnel  who  will 
be  prohibited  from  further  disclosure.  A  protective  order  to  carry  out  this  process 
can  be  made  by  the  judge  after  appropriate  consultation  with  the  parties.  If  objec- 
tions to  particular  documents  are  made,  the  judge  may  then  review  the  material 
and  make  an  appropriate  ruling. If,  however,  the  trial  judge  has  not  issued  such  a 
general  protective  order,  then  in  every  instance  a  party  or  witness  will  be  required 
to  raise  objections  at  the  time  documents  are  demanded.  To  protect  themselves,  the 
parties  and  witnesses  may  be  expected  to  balk,  using  any  theory  that  would  hold 
the  material  to  be  privileged  or  confidential.  This  practice  requires  frequent  judicial 
intervention  and  puts  an  extremely  heavy  burden  on  the  trial  judge. 

To  give  some  idea  of  the  volume  involved,  I  can  tell  you  that  in  one  case  in  the 
district  court  in  Philadelphia  there  were  35  million  pages  of  confidential  documents. 
The  plaintiff  in  that  case  designated  100,000  pages  as  confidential.  One  defendant 
alone  designated  77,000  pages  as  confidential.  True,  that  is  an  unusual  case,  but 
even  in  smaller  cases  the  burden  can  be  almost  overwhelming. 

In  a  complex  case,  a  judge  might  be  required  to  devote  literally  all  of  his  or  her 
time  to  discovery  rulings  in  that  case,  to  the  detriment  of  all  other  matters  on  the 
docket.  To  avoid  this  bizarre  result,  the  manual  for  complex  litigation  2d  §21.431 
(1985)  recommends  that  the  trial  judge  issue  a  "blanket"  protective  order  preventing 
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unauthorized  disclosure  of  documents  that  a  party  justifiably  labels  as  confidential. 
As  the  manual  explains,  "these  'umbrella'  protective  orders,  carefully  drafted  to  suit 
the  circumstances  of  the  case,  greatly  expedite"  one  case  to  the  detriment  of  the  oth- 
ers. Without  the  availability  of  protective  orders,  the  time  for  disposing  of  litigation 
would  unquestionably  increase,  and  the  public  would  be  poorly  served  by  the  addi- 
tional delay.  Additional  work  for  the  judges  translates  into  less  time  for  thoughtful 
consideration  and  a  resulting  diminution  in  the  quality  of  adjudication. 

Excerpts  From  Report  of  Federal  Courts  Study  Committee  Dated  April  2,  1990,  Pages 
102-103 
4.  Federal  courts  should  continue  to  use  protective  orders  to  preserve  the  con- 
fidentiality of  sensitive  materials  in  order  to  expedite  discovery.  That  such  materials 
are  disclosed  through  discovery  does  not  make  them  presumptively  public.  To  reduce 
duplicative  discovery,  however,  courts  entering  protective  orders  should  be  prepared 
to  modify  them  to  permit  appropriate  access  to  discovered  information  by  litigants 
in  other  cases  unless  such  information  would  not  be  discoverable  in  these  cases. 

Particularly  in  complex  or  multiple  litigation,  confidentiality  of  sensitive  discov- 
ered materials  can  assume  substantial  inportance.  Discovery  is  broad,  involuntary, 
and  meant  primarily  to  serve  the  purposes  of  a  particular  dispute.  It  is  not  easy 
to  generalize  about  now  to  strike  appropriate  balances  in  the  many  different  situa- 
tions in  which  otherwise  non-public  information  extracted  under  at  least  the  implicit 
threat  of  discovery  sanctions  is  sensitive  but  might  nonetheless  be  of  value  to  other 
litigants,  regulatory  authorities,  and  the  public.  On  the  one  hand,  using  protective 
orders  to  preserve  the  confidentiality  of  sensitive  information  (such  as  trade  secrets) 
may  expedite  discovery  by  reducing  concern  about  publicity.  On  the  other  hand, 
when  the  same  issues  arise  in  several  related  cases,  sharing  of  information  can 
make  litigation  more  accurate  and  less  expensive  by  avoiding  duplication  of  effort. 
Courts  should  therefore  be  prepared  to  consider  modifying  protective  orders  in  such 
circumstances. 

It  is  fundamental  that  confidentiality  orders  in  one  litigation  may  not  deny  to  dif- 
ferent litigants  information  that  they  otherwise  would  have  been  able  to  obtain  by 
regular  discovery  processes.  Access  might,  however,  be  limited  (e.g.,  by  requiring 
specific  requests  rather  than  opening  files  to  later  litigants)  when  all  parties  to  the 
first  litigation  oppose  access  or  confidentiality  as  a  condition  of  settlement.  Only  for 
especially  good  cause  should  courts  deny  other  litigants  access  to  relevant,  otherwise 
discoverable  information  (e.g.,  to  protect  confidentiality  of  settlement  discussions  or 
statements  made  in  voluntary  alternative  dispute  resolution  proceedings). 

Legitimate  reasons  for  confidentiality  of  discovered  materials  raise  concern  about 
legislative  proposals  that  would  limit  protective  orders  in  such  areas  as  product  li- 
ability. To  subject  pretrial  civil  discovery,  generally  or  in  one  class  of  cases,  to  some 
form  of  "sunshine"  law  would  distort  the  discovery  process  and  disregard  legitimate 
privacy  interests.  When  the  public  or  governmental  regulators  need  sensitive  pri- 
vate information,  disclosure  should  normally  come  through  other  processes  such  as 
governmental  subpoenas. 

***** 
The  following  is  the  memorandum  submitted  to  the  members  of  the  Federal 
Courts  Study  Committee  by  Professor  Marcus. 

Memo  to:  Workload  Subcommittee,  FCSC 

From:  Rick  Marcus 

Date:  October  16,  1989 

Re:  Confidentiality  of  discovery  materials 

Particularly  in  complex  litigation,  confidentiality  of  materials  produced  through 
discovery  can  assume  substantial  importance.  First,  where  (as  is  often  true)  litiga- 
tion makes  inquiry  into  materials  that  are  sensitive  or  confidential,  the  discovery 
process  may  be  substantially  enhanced  by  assuring  confidentiality  through  the  use 
of  protective  orders  so  that  concern  about  extraneous  matters  does  not  impede  the 
discovery  process.  Second,  where  the  same  issues  are  presented  in  a  number  of  re- 
lated cases,  sharing  of  information  among  litigations  may  make  litigation  less  ex- 
pensive and  more  accurate  by  saving  later  litigants  from  the  cost  of  reinventing  the 
wheel. 

Recently  there  has  been  a  substantial  amount  of  controversy  surrounding  the  use 
of  protective  orders,  particularly  in  product  liability  cases.  On  the  one  hand,  some 
object  to  the  use  of  such  orders  at  all  in  such  litigation,  urging  that  the  fruits  of 
litigation  be  generally  available  to  the  public.  At  least  one  bill  reflecting  such  con- 
cerns is  pending  before  congress.  On  the  other  hand,  product  liability  defendants 
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sometimes  intensely  oppose  evidence  sharing  among  plaintiffs,  thereby  seemingly 
increasing  litigation  costs  and  protracting  litigation. 

In  these  circumstances,  this  memorandum  recommends  that  the  Committee  take 
the  following  positions:  (1)  It  should  endorse  the  use  of  confidentiality  orders  to  ex- 
pedite litigation.  This  proposal  appears  to  allow  broader  use  of  protective  orders  to 
facilitate  litigation  than  the  bill  currently  before  congress.  (2)  It  should  endorse 
flexible  modification  of  such  orders  to  grant  access  to  discovered  information  where 
relevant  to  other  litigation  unless  such  access  is  opposed  by  all  parties  to  the 
present  litigation. 
/.  The  Problem  and  its  Litigation  Context 

It  is  a  commonplace  that  broad  discovery  is  both  intrusive  and  burdensome,  but 
also  that  discovery  is  important  in  many  cases  to  full  development  of  cases.  It  is 
also  clear  that  discovery  disputes  are  a  needless  drain  on  the  time  and  energy  of 
courts  and  litigants. 

One  avoidable  side  effect  of  discovery  is  the  risk  that  confidential  material  dis- 
closed in  discovery  may  as  a  result  become  somehow  "public."  Because  the  ambit 
of  discovery  is  broad,  it  may  include  material  that  has  only  a  remote  bearing  on  the 
issues  involved  in  the  case.  Disclosure  of  such  material  might,  however,  endanger 
important  confidentiality  interests  of  the  party  producing  it  or  cause  undue  embar- 
rassment. In  this  connection,  it  is  important  to  remember  that  discovery  can  compel 
disclosure  by  nonparties  as  well  as  parties.  Despite  these  concerns,  it  is  often  as- 
serted that  discovered  material  is  presumptively  public. 

As  a  general  matter,  Fed.  R.  Civ.  P.  26(c)  provides  that  such  circumstances  can 
provide  good  cause  for  imposing  a  protective  order  limiting  the  use  of  such  material 
to  litigation  preparation.  Indeed,  confidentiality  orders  are  often  entered  by  consent. 
To  minimize  disputes  and  the  drain  on  the  time  of  the  court  and  litigants,  such  or- 
ders are  often  "umbrella  orders,"  applying  to  all  materials  designated  confidential 
in  discovery.  .  .     . 

The  entry  of  a  confidentiality  order  can  materially  facilitate  litigation.  It  elimi- 
nates the  need  for  litigants  to  dispute  about  the  confidentiality  of  materials  pro- 
duced through  discovery,  and  relieves  the  court  of  the  burden  of  deciding  those  dis- 
putes. In  addition,  it  facilitates  fuller  disclosure  through  discovery  by  eliminating 
the  risk  that  courts  may  deny  access  to  evidence  possibly  important  to  the  case  due 
to  confidentiality  concerns.  Finally,  it  reduces  the  temptation  (particularly  for 
nonparties)  to  withhold  materials  from  discovery  to  prevent  public  dissemination. 
Thus,  the  Manual  for  Complex  Litigation  concludes  that  protective  orders  "greatly 
expedite  the  flow  of  discovery  material  while  affording  protection  against  unwar- 
ranted disclosure."  Manual  for  Complex  Litigation  (Second)  §21.431;  see  generally 
Marcus,  Myth  and  Reality  in  Protective  Order  Litigation,  69  Cornell  L.  Rev.  1,  15- 

28(1983).  ,,.    J. 

These  desirable  effects  would  be  sacrificed  by  routine  public  dissemination  ot  con- 
fidential material  obtained  through  discovery.  The  Committee  should  therefore  en- 
dorse continued  use  of  protective  orders,  to  expedite  litigation,  with  regard  to  genu- 
inely confidential  materials.  This  does  not  mean  that  there  need  be  a  change  in  the 
good  cause  standard,  but  the  endorsement  for  confidentiality  should  include  the  use 
of  umbrella  protective  orders  (covering  all  materials  designated  confidential  in  good 
faith).  0         t     .  .  , 

This  recommendation  may  run  counter  to  H.R.  129,  101st  Cong.,  1st  bess.  1  which 
appears  to  limit  the  use  of  protective  orders  in  product  liability  actions  in  all  courts, 
state  and  federal.  (For  the  convenience  of  the  Committee,  a  copy  of  H.R.  129  is  at- 
tached to  this  memorandum).  In  brief,  this  bill  would  require  that  protective  orders 
in  such  cases  permit  disclosure  of  information  about  "design  specifications,  perform- 
ance standards,  warranties,  warnings  and  instructions,  or  any  other  matter  related 
to  the  safety  of  any  product"  to  governmental  regulatory  agencies  or  attorneys  rep- 
resenting other  product  liability  plaintiffs. 

In  some  ways,  the  difference  between  this  recommendation  and  H.R.  129  may  not 
be  great  because  the  second  part  of  the  recommendation  is  that  courts  freely  grant 
access  to  such  discovered  materials  at  the  request  of  other  litigants.  See  section  II 
below.  Indeed,  a  provision  for  access  to  other  litigants  might  be  included  in  an  order 
(providing  that  any  such  recipient  is  also  bound  to  use  the  matenal  only  for  pur- 
poses of  preparation  for  litigation,  and  that  the  producing  party  is  given  notice  of 
the  delivery  of  the  material  to  another  person). 

The  difference  between  the  proposal  and  H.R.  129  relates  to  the  automatic  author- 
ity for  delivery  to  other  regulatory  or  legislative  bodies.  Admittedly,  the  bill  proposes 
that  such  disclosure  occur  only  when  the  public  body  has  procedures  in  place  to  pre- 
vent unauthorized  disclosure  to  the  public  (leaving  open  the  question  what  con- 
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stitutes  authorized  disclosure).  Thus,  much  of  the  thrust  of  the  recommendation  re- 
garding continuing  use  of  confidentiality  orders  would  remain. 

Nevertheless,  this  effort  to  use  the  courts  to  generate  material  for  regulatory 
agencies  and  legislative  bodies  at  all  levels  of  government  weakens  the  value  of  a 
protective  order  in  comforting  concerns  about  disclosure  that  a  party  faced  with  a 
discovery  request  may  feel.  Given  the  number  of  local  governmental  bodies  that 
might  be  considered  to  have  some  "regulatory,  law  enforcement,  legislative,  or  adju- 
dicative responsibility  with  respect  to  the  product,"  and  the  possibility  that  such  a 
body  might  decide  to  publicize  the  material,  this  provision  might  well  undermine  the 
value  of  a  protective  order.  Much  as  the  goal  of  providing  such  public  agencies  with 
complete  information  about  products  is  a  worthy  one,  this  seems  another  example 
of  the  use  of  the  court  system  to  achieve  objectives  not  substantially  related  to  the 
resolution  of  litigation  before  the  courts.  Accordingly,  this  memorandum  rec- 
ommends that  protective  orders  with  regard  to  confidential  information  be  available 
in  product  liability  suits  as  in  other  suits. 

II.  Litigant  Access  to  Confidential  Materials 

The  principal  litigated  protective  order  issue  recently  has  focused  not  on  general 
public  access  but  on  access  to  protected  materials  on  behalf  of  litigants  who  desire 
to  use  the  material  in  their  own  cases.  Perhaps  the  best-known  example  of  such  liti- 
gation involves  suits  against  manufacturers  of  tobacco  products.  E.g.,  Cipollone  v. 
Liqett  Group.  Inc.,  785  F.2d  1108  (3d  Cir.  1986). 

This  problem  raises  issues  that  are  materially  different  from  the  question  of  gen- 
eral public  access.  To  insist  that  litigants  repeat  discovery  efforts  already  completed 
by  others  seems  wasteful  on  its  face.  Indeed,  efforts  to  coordinate  or  consolidate 
cases  during  their  pretrial  phase  are  designed  in  large  measure  to  avoid  repetition 
of  discovery  by  promoting  sharing  of  information.  Thus,  a  transferee  judge  in  a 
multidistrict  case  may  properly  alter  protective  orders  entered  before  transfer  to 
provide  sharing  of  information  not  only  among  plaintiffs  in  federal  courts  but  also 
with  parties  to  related  state  court  litigation.  In  re  Upjohn  Co.  Antibiotic  Cleocin 
Products  Liability  Litigation,  664  F.2d  114  (6th  Cir.  1981);  see  Manual  for  Complex 
Litigation  (Second)  §21.422  (suggesting  that  where  information  is  available  from 
other  litigation,  the  parties  may  be  required  to  review  it  and,  perhaps,  limited  to 
supplemental  discovery). 

It  is  true  that  the  prospect  that  future  litigants  may  obtain  information  delivered 
through  discovery  could  produce  some  of  the  disadvantages  of  the  public  access  atti- 
tude disapproved  above.  But  these  concerns  are  much  diluted  in  this  context,  and 
do  not  outweigh  the  importance  to  the  judicial  system  of  reducing  unnecessary  du- 
plicative discovery.  Rather  than  affording  automatic  access,  moreover,  limitations 
could  be  imposed  on  litigant  access  that  would  ameliorate  these  concerns  {see 
Marcus,  supra,  69  Cornell  L.  Rev.  at  41-46): 

(1)  The  court  could  insist  on  a  showing  that  the  material  could  be  obtained  in  ac- 
tion brought  by  second  litigant:  If  for  some  reason  the  materials  would  not  be  avail- 
able to  this  litigant  through  discovery  in  his  own  litigation,  the  policies  furthered 
by  denying  access  there  would  be  subverted  by  access  in  this  litigation.  This  would 
be  a  rare  circumstance;  the  main  focus  would  be  on  whether  the  materials  are  rel- 
evant to  the  second  litigant's  case,  which  should  be  a  liberal  standard. 

(2)  Access  should  be  limited  where  opposed  by  all  litigants  to  the  current  action: 
If  all  parties  to  the  current  action  actively  oppose  nonparty  access,  it  would  seem 
proper  for  the  court  to  deny  access.  Although  that  would  impose  some  additional 
costs  on  the  second  litigant,  it  would  not  seem  necessary  to  insist  that  he  be  allowed 
to-piggyback  on  the  first  litigant  over  that  person's  opposition.  This  may  be  particu- 
larly important  if  there  is  some  confidential  ADR  proceeding  in  the  first  litigation 
that  might  be  imperilled  by  such  disclosure  to  a  nonparty.  In  considering  this  limi- 
tation, it  is  important  to  recognize  that  usually  opposition  to  disclosure  is  limited 
to  the  producing  party. 

(3)  Access  should  be  limited  to  extraordinary  circumstances  where  a  confidential- 
ity order  was  an  ingredient  of  a  settlement:  In  some  cases  parties  are  willing  to  set- 
tle only  if  materials  disclosed  through  discovery  are  kept  under  wraps.  Unless  such 
orders  are  respected,  their  role  in  facilitating  settlements  (whether  through  ADR 
proceedings  or  otherwise)  would  be  compromised.  Here  again  the  court  asked  to  ap- 
prove the  confidentiality  provision  of  the  settlement  confronts  a  choice  between  the 
possible  savings  for  future  litigants  and  the  interests  of  the  current  litigants  in  reso- 
lution of  their  case.  In  this  instance  the  interest  in  respecting  the  desires  of  the  cur- 
rent litigants  seems  more  pressing. 

The  court  could,  however,  direct  that  the  materials  be  retained  by  the  producing 
party  so  that  they  could  be  available  if  essential  to  further  litigation.  As  a  guiding 
standard  for  justifying  such  access,  one  might  look  to  Fed.  R.  Crim.  P.  6<e),  which 
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allows  civil  litigants  access  to  grand  jury  materials  only  upon  a  showing  of  particu- 
larized need.  See  generally  Douglas  Oil  Co.  v.  Petrol  Stops  Northwest,  441  U.S.  211 
(1979).  For  example,  in  Ex  Parte  Uppercu,  239  U.S.  435  (1915),  petitioner  was  able 
to  gain  access  to  the  record  of  the  first  case  even  though  it  was  sealed  pursuant 
to  a  settlement  by  showing  that  the  plaintiff  in  a  second  action  had  directly  contra- 
dicted his  position  in  the  second  action  during  sealed  testimony  in  the  earlier  case. 
Such  access  could  be  critical  in  such  cases,  but  presents  a  far  different  situation 
from  that  of  a  litigant  whose  claim  is  only  generally  related  to  the  claim  involved 
in  the  earlier  case. 

These  three  qualifications  are  not  essential  to  the  broader  statement  of  principle 
that  there  should  be  litigant  access  to  materials  covered  by  a  protective  order.  That 
proposition  seems  important  for  this  Committee  because  of  the  need  to  facilitate  dis- 
position of  litigation. 

Senator  Kohl.  We  thank  you,  Judge. 
Judge  Mikva? 

STATEMENT  OF  HON.  ABNER  J.  MIKVA 

Judge  MlKVA.  Thank  you  very  much,  Mr.  Chairman.  Let  me  say 
first  of  all  how  much  I  appreciate  the  invitation  to  come  and  testify 
before  the  committee.  I  want  to  assure  you  of  the  same  disclaimer 
Judge  Higginbotham  made  even  more  so.  I  do  not  speak  on  behalf 
of  the  Judicial  Conference,  even  though  I  am  a  member  of  it  as 
chief  judge  of  my  circuit.  The  Conference  has  not  yet  taken  a  posi- 
tion on  your  bill,  Senator  Kohl,  or  on  the  proposed  amendments 
that  the  Rules  Committee  is  talking  about.  I  am  here  really  to  talk 
about  the  issue  from  a  different  point  of  view. 

First  of  all,  I  was  very  pleased  to  hear  Senator  Higginbotham — 
I  just  promoted  you— Judge  Higginbotham — I  think  I  promoted 
you. 

Senator  Cohen.  You  just  demoted  him,  you  mean. 

Judge  MlKVA.  Well,  his  tenure  wouldn't  be  as  good,  but  outside 
of  that  he  would  be  fine. 

I  was  pleased  to  hear  him  acknowledge  as  forthrightly  as  he  did 
that  policy  issues  like  this,  and  this  is  truly  a  policy  issue,  belong 
right  where  it  is  being  discussed,  and  that  is  before  the  Congress 
of  the  United  States.  I  was  somewhat  dismayed  at  one  of  my  col- 
leagues who  testified  before  an  earlier  hearing  who  seemed  to  sort 
of  chastise  the  committee  for  getting  into  this  matter  which  was  so 
much  in  the  province  of  the  Rules  Committee. 

Now,  I  respect  the  Rules  Committee.  They  have  some  brilliant 
judges  and  lawyers  on  it,  but  the  Rules  Committee  is  that;  it  is  a 
committee  that  tinkers  at  the  edges  of  these  problems.  The  policy 
issues  that  are  involved  in  your  bill,  Senator  Kohl,  and  in  these 
discussions  are  issues  that  should  be  decided  by  the  policymakers 
and  not  by  appointed  judges  or  by  their  helpers,  whether  they  are 
lawyers  or  law  professors,  and  I  think  that  that  needs  restating. 

People,  for  instance,  like  the  Schmidts  and  Ms.  Goldrich,  would 
not  find  their  way  to  the  Rules  Committee.  The  process  by  which 
the  Rules  Committee  works  its  way  through  and  the  way  the  rules 
changes  are  then  submitted  to  the  Conference  and  then  submitted 
to  the  Supreme  Court  and  then  ultimately  submitted  to  the  Con- 
gress is  not  the  stuff  of  which  public  policy  decisions  are  made.  So 
I  commend  you  for  these  hearings  and  I  hope  that  something  comes 
of  them. 

The  second  point  that  I  want  to  speak  on  very  quickly  is  that, 
as  I  read  the  earlier  testimony  of  the  witnesses  that  appeared  be- 
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fore  your  subcommittee,  I  am  afraid  that  some  of  my  colleagues  on 
the  bench  and  some  of  the  law  professors  that  helped  them  forget 
that  courts  are  public  places. 

There  was  this  great  emphasis  on  privacy  rights,  and  no  one  re- 
spects privacy  more  than  I  do,  but  a  court  is  a  public  institution. 
We  put  heavy  public  resources  into  a  court  to  resolve  disputes,  and 
therefore  the  public  interest,  it  seems  to  me,  has  to  just  predomi- 
nate over  any  private  interests  that  might  be  developed.  I  think 
that  sometimes  we  judges  tend  to  forget  that  these  courts  are  pub- 
lic places.  We  tend  to  assume  that  if  the  two  parties  and  the  law- 
yers and  the  judge  agree,  that  is  all  there  is  to  it. 

I  am  going  to  get  to  this  in  a  moment,  but  I  find  this  particularly 
true  about  settlements  and  the  secrecy  that  surrounds  them  where 
I  have  heard  some  of  my  colleagues  say  forthrightly,  well,  if  the 
lawyers  are  happy,  I  am  not  going  to  interfere.  But,  indeed,  many 
times  the  public  interest  overrides  whatever  reasons  for  secrecy 
that  the  parties  may  have,  and  I  understand  those  reasons.  Fre- 
quently, they  are  an  embarrassment. 

I  referred  to  one  anecdote  in  my  statement  where  the  Govern- 
ment was  embarrassed  about  a  case  where  they  had  created  all 
kinds  of  mischief,  and  when  they  finally  settled  with  the  plaintiff 
after  refusing  to  give  discovery  and  all  kinds  of  things,  they  wanted 
not  only  the  settlement  to  remain  secret,  they  wanted  us  to  vacate 
our  opinion.  Even  though  a  lot  of  public  money  had  gone  into  pre- 
paring that  opinion,  they  wanted  to  vacate  it  because  it  embar- 
rassed the  Government.  They  didn't  want  it  as  a  precedent,  My 
court,  I  think,  wisely  refused  to  let  them  vacate  it. 

Whatever  reasons  the  parties  have  for  protecting  the  secrecy  of 
their  settlement  or  the  secrecy  of  their  testimony,  it  seems  to  me 
it  at  least  has  to  be  viewed  in  the  context  of  what  is  the  overriding 
public  interest  that  will  be  affected  by  that  secrecy. 

Then  the  final  point  I  want  to  say,  Senator  Kohl,  is  while  I  know 
you  are  taking  a  lot  of  heat  for  putting  in  the  bill  you  have  put  in, 
I  would  urge  you  to  consider  going  beyond  the  realm  that  you  have 
already  undertaken.  You  concentrate  your  efforts  on  rule  26(c), 
which  I  recognize  is  a  big  piece  of  the  problem.  But  as  you  know, 
we  have  no  rule  or  indeed  any  section  of  the  law  that  specifically 
deals  with  secrecy  and  confidentiality  in  court  proceedings  gen- 
erally, which  is  why  these  settlements  are  really — the  terms  of 
their  protective  orders  and  the  terms  of  their  sealing  are  really  al- 
most a  matter  of  common  law  that  the  judges  have  worked  out  on 
their  own  without  the  benefit  of  any  public  policy  input  which  I 
would  think  that  the  Congress  can  and  should  make. 

So  I  commend  you  to  this  task.  I  think  that  the  problem  is  dif- 
ficult. I  hope  the  Rules  Committee  stays  involved  and  makes  sure 
that  the  Congress  doesn't  throw  out  the  baby  with  the  bath  water 
and  the  bath  tub,  but  at  the  same  time  there  is  a  public  policy  di- 
mension to  this  question  that  will  not  get  resolved  at  the  Rules 
Committee  and  I  hope  you  continue  to  look  at  it. 

Thank  you. 

[The  prepared  statement  of  Judge  Mikva  follows:] 
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Prepared  Statement  of  Judge  Abner  J.  Mikva 

Mr.  Chairman  and  Members  of  the  Subcommittee.  I  think  I  have  to  start  with 
a  disclaimer.  I  do  not  claim  to  be  an  expert  on  protective  orders  or  on  Rule  26(c) 
of  the  Federal  Rules  of  Civil  Procedure.  I  am  a  little  bit  diffident  in  challenging  the 
views  of  such  distinguished  scholars  as  Professor  Arthur  Miller  of  Harvard,  whose 
positions  most  frequently  inform  me  on  many  issues.  And  I  certainly  cannot  claim 
the  wealth  of  experience  of  one  of  your  witnesses  during  the  1990  hearings,  Mr. 
Richard  Campbell.  In  opposing  any  efforts  to  change  the  procedures  for  obtaining 
or  issuing  any  protective  orders,  he  claimed  that  he  had  as  much  knowledge  of  the 
subject  matter  as  any  lawyer  in  the  United  States.  I  am  not  even  admitted  to  as 
many  state  bars  as  he.  I  cannot  claim  the  long  experience  of  Judge  Joseph  Weis  of 
the  Third  Circuit  Court  of  Appeals  with  the  process  by  which  the  Federal  Rules  of 
Civil  Procedure  are  amended  or  changed.  My  only  claim  to  play  in  this  league  at 
all  stems  from  two  sets  of  experiences  that  I  would  like  to  share  with  the  Sub- 
committee. 

As  a  former  Member  of  Congress,  who  served  on  the  House  Judiciary  Committee, 
I  am  aware  of  the  resistance  that  the  bench  and  bar  offer  to  any  efforts  of  Congress 
to  change  the  operation  of  the  Rules  of  Civil  Procedure.  I  recall  several  occasions 
where  I  reminded  bar  leaders  that  the  process  which  was  developed  in  the  1930's 
for  establishing  and  reviewing  the  Federal  Rules  of  Civil  Procedure  was  never  in- 
tended to  have  Congress  abdicate  its  role  as  the  national  policy  maker — even  on 
such  important  matters  as  court  rules.  The  process,  as  I  understand  it,  was  in- 
tended to  encourage  the  bench  and  bar  to  participate  in  the  policy  making,  to  recog- 
nize that  on  matter  strictly  procedural  the  Congress  might  not  be  the  best  place  to 
initiate  rules  or  rule  changes.  But  it  was  always  intended  that  on  matters  of  public 
policy,  Article  I  of  our  Constitution  mandates  that  the  Congress  shall  be  the  deci- 
sion-maker. It  is  not  sufficient  that  Congress  put  itself  in  the  place  of  a  rubber 
stamp  to  act  at  the  end  of  the  process  when  all  the  policy  was  made.  Even  Judge 
Weis  recognized,  in  his  earlier  testimony  before  the  Subcommittee,  that  there  were 
some  circumstances  when  the  Congress  should  be  free  to  act  independently  of  the 
Rules  Enabling  Act.  It  would  appear  that  Judge  Weis  and  I  would  disagree  as  to 
whether  the  excesses  of  court  secrecy  are  one  of  those  exceptional  circumstances.  I 
side  with  Chairman  Kohl  in  believing  that  there  is  an  excess  of  court  secrecy  in  civil 
litigation,  and  that  it  presents  a  serious  problem  for  the  health  and  safety  of  our 
population.  That  problem  is  too  important  to  leave  to  the  rule  changers.  It  is  dif- 
ficult enough  to  effect  changes  in  policy  through  the  legislative  process;  but  at  least 
all  the  players  have  access  to  the  game.  I  assure  you  that  witnesses  such  as  Mr. 
Barbee  and  Dr.  Davis,  who  the  Subcommittee  heard  from  in  1990,  do  not  normally 
find  their  way  to  the  fora  where  rules  changes  are  discussed  under  the  Rules  Ena- 
bling Act.  And  with  all  deference  to  my  colleagues  on  the  federal  bench,  and  the 
lawyers  and  academics  and  administrators  who  participate  in  the  rules  change  proc- 
ess, none  of  them  are  elected  to  make  policy.  Their  tie  to  the  body  politic  is  nonexist- 
ent. Most  of  them  pride  themselves  on  the  distance  that  they  keep  from  the  political 
arena,  and  their  constituency  is  only  those  people  who  agree  with  them. 

In  sum,  I  think  these  hearings  are  useful.  I  think  that  Senator  Kohl  is  seeking 
to  legislate  in  an  area  that  needs  some  legislation,  and  I  commend  you  to  your  task. 

The  second  claim  that  I  might  make  on  the  Subcommittee's  attention  stems  from 
anecdotal  experiences  that  I  have  accumulated  over  the  15  years  that  I  have  been 
an  appellate  judge,  reviewing  the  work  of  district  judges  and  others  who  have  been 
involved  in  the  protective  order  process.  There  are  excesses,  and  I  think  they  have 
two  sources  from  which  to  feed.  First,  trial  judges  are  very  busy  people.  The  trial 
courts  are  the  most  overworked  part  of  the  judicial  system,  both  state  and  federal. 
Requestsfor  protective  orders  do  not  always  get  the  attention  they  deserve.lt  be- 
comes too  easy  for  the  trial  judge  to  issue  the  orders  without  the  review  they  should 
receive.  This  is  especially  true  when  both  parties  agree,  or  the  other  side  does  not 
care  that  much  about  whether  the  material  or  proceedings  remain  secret. 

It  becomes  a  fair  question  to  ask  whether  the  cure  won't  worse  the  disease  if  we 
impose  new  burdens  on  the  trial  judges  to  review  more  carefully  the  motions  for  pro- 
tective orders  and  for  sealing  the  proceedings  or  the  settlement.  Perhaps  it  will,  but 
the  cause  is  just.  I  think  most  trial  judges  will  accept  the  responsibility  that  Senator 
Kohl's  bill  would  impose  as  a  necessary  responsibility  to  balance  the  public  interest 
in  knowing  what  is  going  on  against  the  private  interest  in  confidentiality.  In  any 
event,  it  is  a  necessary  burden  for  the  courts  to  perform  as  the  public  institutions 
that  they  are. 

Which  leads  me  to  the  second  source  of  the  problems  of  excess  secrecy.  I  think 
that  many  scholars,  and  lawyers,  and  even  judges  forget  that  the  courts  are  public 
institutions.  They  talk  about  privacy  interests  and  the  importance  of  respecting  con- 
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sensual  positions  as  if  the  only  two  parties  in  interest  in  the  court  system  are  the 
parties  to  the  lawsuit.  I  have  never  been  able  to  understand  how  we  could  justify 
the  heavy  expenditure  of  public  funds  and  resources  on  the  courts  if  the  only  inter- 
est to  be  served  is  that  of  the  litigants. 

I  participated  in  an  appeal  a  few  years  ago  in  which  the  plaintiff  prevailed  over 
the  government's  claim  that  it  should  not  be  required  to  disclose  information  per- 
taining to  a  mole  in  the  American  Communist  Party  because  it  would  compromise 
the  mole's  effectiveness  to  provide  further  information  to  the  government.  The  mole 
would  have  had  to  be  in  his  80's  at  the  time  of  trial,  and  the  government's  interest 
in  preserving  the  mole's  identity  completely  escaped  us.  After  taking  the  adverse  de- 
cision of  the  trial  court  to  a  full  appeal  in  our  court,  the  government  was  ordered 
to  respond  to  the  discovery  requests  of  the  plaintiff.  At  that  point,  the  government 
decided  to  settle  the  controversy  by  paying  the  plaintiff  a  substantial  sum.  With  in- 
credible gall,  the  government  then  proposed  that  my  court  vacate  its  opinion,  so  that 
it  wouldn't  be  an  adverse  precedent  in  future  cases.  The  plaintiff,  who  was  going 
to  get  his  money,  was  perfectly  willing  to  agree  to  that  proposal  to  vacate  the  opin- 
ion. The  court  was  not  so  willing.  We  quoted  from  a  similar  case  in  the  Seventh 
Circuit  and  said: 

When  a  clash  between  genuine  adversaries  produces  a  precedent,  * 
the  judicial  system  ought  not  allow  the  social  value  of  that  precedent,  cre- 
ated at  cost  to  the  public  and  other  litigants,  to  be  a  bargaining  chip  in  the 
process  of  settlement.  The  precedent,  a  public  act  of  a  public  official,  is  not 
the  parties'  property.  (In  re  Memorial  Hospital  of  Iowa  County,  Inc.,  862  F.d 
1299,  at  1302  (7th  Cir.  1988). 
What  was  said  about  efforts  to  vacate  an  opinion  equally  applies  to  the  losing  par- 
ty's efforts  to  keep  the  terms  of  the  judgment  secret,  or  any  other  part  of  the  pro- 
ceedings secret.  The  public  interest  must  always  be  perceived  as  the  most  important 
interest  to  be  weighed  in  deciding  what  should  be  protected  from  disclosure.  As  I 
read  Senator  Kohl's  bill,  that  is  its  thrust.  I  leave  it  to  wiser  heads  how  to  fine  tune 
the  procedure  to  be  followed,  but  I  heartily  endorse  the  concept.  Courts  are  public 
institutions,  and  any  effort  to  close  up  the  matters  that  occur  in  those  institutions 
ought  to  be  viewed  with  a  hefty  jaundice.  I  hope  Congress  can  act. 

Senator  KOHL.  We  thank  you  very  much,  Judge  Mikva. 
Mr.  Spence? 

STATEMENT  OF  GERRY  SPENCE 

Mr.  Spence.  Thank  you,  Mr.  Chairman,  and  thank  you,  Sen- 
ators, for  permitting  to  come.  I  have  spent  a  lifetime  trying  to 
make  these  rules  work  on  behalf  of  people,  on  behalf  of  litigants, 
on  behalf  of  people  who  have  been  injured,  and  it  always  just 
breaks  your  heart  when  you  sit  down  with  somebody  and  there  is 
a  chunk  of  money  laying  there  on  the  table  that  the  defendant  has 
brought  in  and  said,  here,  take  the  money,  take  the  money. 

The  mother  of  a  dead  little  girl  who  has  died  in  an  automobile 
that  was  defective  says,  how  can  we  take  this  hush  money;  I  mean, 
I  thought  these  were  courts  of  justice;  how  can  we  take  this  money 
when  thousands  of  others  are  going  to  die  if  we  do?  The  answer  fi- 
nally is  that  they  have  to  take  the  money.  I  mean,  they  have  the 
bills,  they  have  disability.  Fathers  are  injured.  People  are  des- 
perate. They  come  into  court  because  they  are  desperate,  and  they 
have  to  take  the  money. 

So  what  happens  is  that  we  don't  have  a  justice  system.  We  have 
a  system  where  the  courts  act  as  the  money  changers,  as  those  who 
sign  the  little  orders  that  permit  the  hush  money,  that  is  all  it  is, 
is  hush  money.  Something  has  to  be  done,  and  I  commend  you, 
Senator,  for  doing  it  in  this  bill. 

I  agree  with  His  Honor.  I  rarely  agree  with  judges,  but  I  agree 
with  your  observation  that  the  bill  doesn't  go  far  enough.  You 
know,  I  am  not  whipping  you  for  not  being  brave  enough,  but  I 
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would  like  you  to  go  further.  I  thank  you  for  going  as  far  as  you 
have,  but  the  bill  should  prohibit  all  kinds  of  secrecy  agreements 
in  courts  of  law  in  which  there  is  a  public  interest. 

Now,  let  me  tell  you  that  you  have  heard  some  anecdotal  mat- 
ters, but  I  want  to  just  quickly  read  to  you  a  list  of  the  kinds  of 
cases  that  have  come  to  me  in  my  career,  and  these  are  just  few 
because  I  only  have  a  few  minutes:  a  hormonal  pregnancy  test  that 
caused  severe  birth  defects — this  is  a  little  boy  with  no  jaw,  no 
tongue,  who  had  a  perfectly  beautiful  mind,  and  they  went  on  sell- 
ing this  stuff;  an  improperly  manufactured  tire  rim  that  caused  the 
loss  of  an  eye;  a  pressure  valve  regulator  on  an  oil  rig;  an  auto- 
mobile that  didn't  meet  safety  standards,  causing  quadriplegia;  a 
mining  machine  that  caused  the  mine  to  collapse;  the  seat  on  an 
earth  mover  that  caused  a  broken  back;  no  backup  braking  system 
on  a  steam  roller;  an  automobile  transmission  locked;  an  insuffi- 
cient guard  on  a  professional  meat  grinder.  I  am  talking  about  se- 
vere loss  and  death. 

A  child's  car  seat  couldn't  be  attached  properly  to  an  American- 
manufactured  van.  A  gas  tank  baffle — now,  here  was  one.  This 
automobile  blew  up  and  burned,  and  a  little  boy  with  his  mother 
and  father  and  two  little  brothers  and  sisters  were  caught  in  this 
car  and  it  is  burning  and  they  can't  get  out.  The  mother  finally 
throws  the  baby  through  the  window — breaks  the  window  some- 
how— I  don't  know  how  she  broke  it — throws  the  little  boy  out  of 
the  car,  and  he  stands  there  watching  his  mother  and  his  father 
and  his  brother  and  sister  burn  in  this  car. 

Now,  I  have  signed  a  secrecy  agreement;  I  have  signed  this 
agreement.  I  can't  tell  you  who,  but  this  was  a  defective  baffle  in 
a  popular  American  car  that  burned  and  burned  and  burned,  and 
it  has  never  been  revealed  to  the  American  public  to  this  date — 
never.  Nobody  ever  talked  about  it  again,  and  I  will  go  to  my  grave 
with  a  horrid  feeling  of  guilt  about  having  signed  this  agreement, 
but  I  have  no  choice.  I  represent  my  client.  I  have  to  sign  the 
agreement  along  with  the  client,  and  the  clients  need  the  money 
for  the  raising  of  this  little  boy. 

Well,  I  see  my  time  is  almost  up,  but  let  me  give  you  an  analogy. 
If  you  are  walking  along  a  road  and  somebody  has  dug  a  hole  and 
they  have  covered  it  with  grass  and  leaves  and  you  fall  into  it  and 
you  are  trapped  by  the  trapper,  the  public  alarm  should  go  out.  Ev- 
erybody should  say,  there  is  a  trap  here  that  you  are  about  to  fall 
in,  but  under  the  state  of  the  law  we  permit  them  to  put  the  leaves 
and  the  grass  over  the  hole  to  catch  the  next  victim. 

Thank  you. 

[The  prepared  statement  of  Mr.  Spence  follows:] 

Prepared  Statement  of  Gerry  Spence 

My  name  is  Gerry  Spence.  I  am  a  trial  lawyer.  I  live  in  Jackson,  Wyoming.  My 
trial  practice  is  national.  I  have  been  engaged  in  many  product  liability  cases  during 
a  career  and  I  have  written  five  books  involving  the  justice  system. 

When  people  are  injured  from  the  negligence  of  manufacturers  or  from  others,  the 
only  justice  they  can  seek  is  in  our  courts.  Courts  are  the  instruments  of  justice  in 
a  civilized  society.  And  to  the  extent  that  our  courts  fail  to  provide  justice  our  soci- 
ety fails  also. 

If  you  are  the  father  of  a  bright  young  high  school  graduate  who  has  earned  a 
scholarship  to  Yale  and  your  child  is  killed  because  of  defectively  manufactured 
brakes  on  the  new  car  you  have  bought  her  for  her  graduation,  what  is  justice?  I 
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remember  the  weeping  parents.  To  them,  money  could  never  be  justice.  Money  could 
not  replace  their  daughter.  Do  they  take  money  for  their  dead  daughter?  Yet  that 
is  all  the  system  has  to  offer.  The  automobile  manufacturer  offered  the  money,  but, 
on  the  condition — the  usual  one — that  the  facts  of  the  car  manufacture's  negligence 
be  scaled. 

How  can  the  injured,  the  maimed  and  the  survivors  of  the  dead  find  justice  when 
all  there  is  is  money?  I  am  not  talking  about  revenge  or  retribution.  I  am  talking 
about  answering  a  simple  question  put  to  me  by  these  parents  who  daughter  was 
killed  in  the  car  with  the  defective  brakes.  The  parents  ask,  "If  we  must  sign  this 
secrecy  agreement  our  daughter  has  died  in  vain.  How  can  we  go  on,  knowing  that 
we  have  taken  hush  money  from  this  company  so  that  this  company  can  continue 
to  sell  its  defective  product?  How  can  we  take  this  money  knowing  that  other  chil- 
dren, just  like  our  daughter,  will  also  die  because  we  have  signed  this  agreement 
to  remain  silent?" 

Yet  the  parents  must  take  the  money.  They  have  many  bills.  They  have  other 
children  who  also  have  rights  to  the  money.  Their  attorney  must  be  paid.  At  last, 
they  have  no  choice.  The  court  has  operated,  not  as  an  instrument  of  justice,  but 
as  a  conduit  by  which  wrongdoers  can  pay  hush  money.  The  girl's  parents  walk  out 
of  the  great  courtroom  hearing  the  symbol  of  the  United  States  knowing  that  there 
is  no  justice  there,  nor  any  hope  for  justice.  It  is  a  place  merely  where  money 
changes  hands,  where  people  are  bought  off  and  where  business  continues  as  usual. 

In  the  course  of  over  forty  years  in  the  courtroom  I  have  never  been  able  to  settle 
a  case  unless  the  terms  of  the  settlement  and  the  facts  surrounding  it  were  kept 
secret.  The  practice  of  requiring  tile  court  files  to  be  locked  is  almost  universal.  Here 
are  a  few  of  the  cases  I  have  been  involved  in  in  which  clients  have  been  required 
to  sign  secrecy  agreements: 

A  Hormonal  pregnancy  test  that  caused  severe  birth  defects  including  incom- 
plete extremities,  deformed  jaws  and  no  tongue. 

An  improperly  manufactured  tire  rim  causing  the  loss  of  an  eye  and  closed  head 
injuries. 

A  pressure  valve  regulator  on  an  oil  rig  striking  the  client  and  causing  severe 
brain  damage. 

An  automobile  that  did  not  meet  safety  standards  causing  quadriplegia. 
A  mining  machine  failed  causing  the  mine  to  collapse.  Severe  brain  damage,  24- 
hour  a  day  care,  feeding  tube  required. 

A  seat  on  an  earth  mover  insufficiently  fastened,  broke  lose.  Loss  of  use  of  leg 
and  back  injuries. 

No  back  up  braking  system  on  a  steam  roller.  Death. 

An  automobile  transmission  locked.  Paraplegia,  loss  of  legs  to  amputation. 
An  insufficient  guard  on  a  professional  meat  grinder.  Loss  of  dominant  arm. 
A  child's  car  seat  couldn't  be  attached  properly  to  an  American  manufactured 
van.  Quadriplegia  of  small  child  with  subsequent  death. 

A  gas  tank  baffle  pulled  loose  on  impact  allowing  gas  leakage  and  fire.  Four 
people  burned  to  death.  (In  this  case  the  crash  tests  revealed  the  defect.  How 
many  more  hundreds  of  people  were  burned  to  death  is  not  known.  This  was 
a  defect  that  never  broke  into  the  public  press.) 

A  poorly  designed  football  helmet  resulted  in  quadriplegia  of  high  School  stu- 
dent. 

The  center  of  gravity  was  too  high  on  a  small  4-wheel  drive  causing  loss  of  con- 
trol, not  crashworthy  on  rollover.  Death  of  mother  of  three. 

The  safety  mechanism  on  a  hand  gun  failed  when  gun  was  dropped.  Severe  ab- 
dominal injuries  to  a  small  boy. 

Seatbelts  improperly  installed  causing  laceration  of  internal  organs.  Two  deaths 
and  loss  of  several  organs  on  third  party  who  eventually  died. 
A  defectively  manufactured  seat  belt  bracket  failed  on  impact.  Back  injuries. 
Defective  brake  shoes  which  caused  loss  of  control  on  the  ice.  Quadriplegia  of 
17  year  old  girl. 

A  defectively  manufactured  wheel  on  a  popular  American  car — caused  paraple- 
gia. 
Gas  furnace  leak.  Death 

Corporations  are  granted  limited  liability  in  our  system  because  they  are  pre- 
sumed to  act  in  the  public  good.  It  is  proper  in  a  money  society  for  corporations  to 
succeed.  We  want  them  to  profit  and  to  grow.  But  not  over  the  broken  bodies  and 
corpses  of  unsuspecting  citizens.  Manufacturers,  vendors  and  professionals  who 
profit  from  injuring,  maiming  and  killing  unsuspecting  members  of  the  public  ought 
not  be  permitted  to  use  the  courts  to  pay  off  those  they  have  injured  in  order  to 
continue  injuring  the  remainder  of  an  unsuspecting  public. 
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Everywhere  nowadays  we  hear  it  argued  that  the  public  has  a  duty  to  protect  it- 
self. But  none  of  us  can  protect  ourselves  without  the  necessary  information  with 
which  to  do  so.  My  client  could  not  protect  his  daughter  not  knowing  that  the  brakes 
on  the  automobile  he  purchased  were  defective.  How  many  suits  like  his  had  been 
filed  before  his  daughter  was  killed?  Mow  many  secret  settlements  and  court  orders 
sealing  the  files  were  there  in  prior  cases?  Only  when  the  defect  is  publicized  can 
the  public  take  steps  to  protect  itself. 

The  state  of  the  law,  as  practiced,  is  much  like  a  trap  set  along  the  trail.  The 
hole  in  the  ground  is  covered  with  branches  and  leaves.  The  unsuspecting  falls  in. 
Now,  instead  of  sounding  the  alarm  that  a  trap  has  been  laid,  we  permit  the  trapper 
to  quietly  reset  his  trap  in  order  to  catch  the  next  passer-by.  This  cannot  be  per- 
mitted in  a  civilized  society. 

My  concern  with  the  proposed  legislation  is  that  it  does  not  go  far  enough.  This 
bill  should  make  it  unlawful  for  parties  themselves  to  enter  into  secret  settlement 
agreement  in  any  case  in  which  the  public  has  an  overriding  interest.  If  a  felon 
rapes  he  is  not  permitted  to  enter  into  secret  dealings  in  the  prosecutors  office.  Rob- 
bers and  murderers  and  cheaters  are  not  permitted  to  close  the  tiles  from  the  public 
on  their  cases.  Yet  the  financial  robberies,  the  personal  injuries  and  the  felonious 
negligence  of  civil  defendants  are  routinely  covered  by  court  orders  so  that  wrong- 
doers are  free  to  continue  robbing,  maiming  and  killing  with  impunity. 

This  bill  is  a  step  forward,  as  soft  gloved  and  innocuous  as  it  is.  It  merely  says 
to  the  courts,  let  us  begin  to  use  our  courts  as  places  where  justice  abounds.  It 
merely  says,  let  us  run  the  money  changers  out  of  the  temples  of  justice. This  is  my 
testimony,  Mr.  Chairman. 

Gerry  Spence, 
Jackson,  Wyoming. 

Senator  Kohl.  Thank  you,  Mr.  Spence. 
Ms.  du  Fresne? 

STATEMENT  OF  ELIZABETH  DU  FRESNE 

Ms.  du  Fresne.  Following  that  closing  argument  will  be  a  dif- 
ficult task.  I  thank  the  committee  for  allowing  me  to  have  the 
chance  to  speak.  Following  Gerry  Spence  may  not  be  something 
anyone  should  ever  thank  anyone  for. 

I  started  out  my  career  with  a  legal  services  program.  The  chair- 
man mentioned  that  I  was  a  civil  rights  lawyer,  and  that  is  indeed 
my  background.  I  was  South  Florida  Migrant  Legal  Services.  I  was 
with  Greater  Miami  Legal  Services.  I  cut  my  Federal  legal  teeth  in 
the  Southern  District  of  Florida,  and  I  am  proud  to  say  that  bench 
watched  me  grow  up  and  has  taught  me  a  lot  of  what  I  know  as 
a  practitioner  today. 

For  the  last  17  years,  I  have  taught  pleadings  and  discovery  at 
the  University  of  Miami  Law  School,  in  addition  to  having  a  full 
trial  practice.  I  have  tried  over  350  jury  trials  to  completion  and 
I  have  settled,  as  all  of  us  have,  probably  10  cases  for  every  1  we 
tried.  So  in  the  27  years  I  have  practiced  law,  I  have  spent  a  lot 
of  time  on  my  feet  in  courtrooms  before  judges,  Federal  and  State. 

It  happens  that  since  I  am  from  Florida,  my  State  judges  are  just 
as  pertinent  to  you  all  today  as  are  the  Federal  judges  because 
Florida,  as  you  might  know,  passed  a  sunshine  in  litigation  law, 
69.081  of  the  Florida  statues,  back  in  1990,  and  I  have  had  some 
experience  now  with  that  law.  I  had  concerns  when  the  law  passed; 
I  have  a  great  deal  more  after  four  years  of  watching  it  in  effect. 

I  have  today  the  experience  of  being  a  generalist  in  a  courtroom. 
I  probably  do  more  defense  law  now  than  plaintiffs  law.  In  27 
years,  one  gets  to  a  different  point  and  people  who  can  afford  me 
now  tend  to  be  more  corporations  than  they  are  people  people.  Mr. 
Spence  asked  me,  did  I  represent  people  or  corporations.  I  rep- 
resent both,  mostly  people.  Some  of  them  are  in  corporations. 
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What  I  have  learned  by  the  Florida  law  experience  is  that  if  you 
have  a  law  that  says  you  can't  have  protective  orders,  you  can't 
have  sealing  of  cases,  you  can't  have  any  of  the  discovery  protected 
in  cases  that  have  to  do  in  our  law  with  a,  quote,  "public  hazard" — 
and  they  define  that  public  hazard  in  Florida  as  an  instrumentality 
including  but  not  limited  to  any  device,  instrument,  person,  proce- 
dure, product,  or  condition  of  a  device,  instrument,  person,  proce- 
dure or  product,  that  has  caused  or  is  likely  to  cause  injury. 

Now,  to  a  certain  extent  that  is  exactly  what  something  that  im- 
pacts on  public  health  and  safety  is,  that  definition  we  have  just 
heard.  In  Florida,  that  definition  now  includes  labor  law  cases. 
About  a  quarter  of  my  cases  are  labor  law  where  I  have  got  a  hos- 
tile work  environment  allegation  on  the  table.  It  means  that  the 
judge  believes  that  there  is  a  public  issue  here,  a  public  interest, 
a  public  hazard.  What  if  that  workplace  is  a  hostile  place? 

So,  now,  all  the  discovery  in  that  labor  law  case  is  being  kept 
open,  and  that  means  that  employees  who  are  not  engaged  in  this 
lawsuit,  employees  who  never  ever  intended  to  put  their  personal 
life  on  the  line,  have,  because  they  are  in  comparable  job  positions, 
their  personnel  records  as  public  record,  whether  they  have  psy- 
chiatric problems,  whether  they  have  been  through  the  employee 
assistance  program,  whether  they  may  be  having  special  prescrip- 
tion assistance  in  getting  AIDS  drugs,  whether  they  have  been  rep- 
rimanded, whether  they  have  confessed  to  an  affair  with  somebody 
else  in  the  office.  All  of  this  in  their  personnel  file,  when  they  never 
sued  anybody  nor  were  they  sued — their  employer  was  sued — is 
now  a  matter  of  public  record. 

It  seems  to  me  that  judges  should  have  the  ability  to  exercise 
discretion  that  is  common  sense  and  rational  in  protecting  that 
which  was  never  meant  to  be  public  from  public  access.  Do  I  think 
that  the  cases  that  Mr.  Spence  has  called  off  are  tragedies?  Abso- 
lutely. I  am  not  some  sort  of  robot  person  sitting  up  here.  Of  course 
they  are. 

The  Schmidts,  when  they  testified  this  morning,  described  a  per- 
sonal tragedy.  The  thought  of  losing  your  child — my  daughter  is  in 
the  audience.  I  can't  imagine  what  it  would  be  like  to  lose  a  child. 
But  in  the  Schmidts'  case,  according  to  Ford's  in-house  counsel  and 
Ford's  out-house  counsel,  eight  years  before  the  Schmidts'  son's  ac- 
cident there  was  a  reading  room,  a  public  reading  room,  that  Ford 
had  established  containing  over  500,000  pages  on  everything  that 
had  to  do  with  park-to-reverse. 

The  National  Highway  and  Transportation  Safety  Administration 
had  opened  an  investigation  on  the  park-to-reverse  issue  in  1977. 
The  Schmidt  accident  was  in  1985;  they  brought  suit  in  1986. 
NHTSA  had  issued  two  consumer  advisories  to  the  public  on  the 
issue  in  1977  and  1978.  ABC  News  carried  a  segment  about  park- 
to-reverse  problems  during  prime  time  in  August  1978. 

This  is  not  to  discount  the  tragedy  that  happened  in  1985.  It  is 
that  this  bill  would  not  have  in  any  way  changed  what  happened 
to  the  Schmidts.  The  Schmidts  signed  a  confidential  agreement 
having  to  do  with  the  amount  of  the  settlement  they  entered  into. 
Many,  many  such  confidential  settlements  are  entered  before  any- 
body ever  sues.  Nothing  this  bill  would  do  would  ever  reach  those. 
I  would  hope  that  the  tragedies  that  are  described  are  protected 
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against,  but  the  legislation  that  is  before  this  committee  does  not 
reach  that. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  du  Fresne  follows:] 

Prepared  Statement  of  Elizabeth  du  Fresne 

Whenever  I  hear  an  individual  testify  before  a  court,  an  administrative  body,  or 
this  Senate,  my  first  question  always  is:  What  is  that  individuals  frame  of  reference 
within  which  this  testimony  should  be  heard?  Thus,  let  me  briefly  offer  my  own 
background  to  the  Committee  so  that  my  remarks  can  be  heard  in  context. 

After  graduation  from  the  University  of  Florida,  School  of  Law  in  1966,  my  first 
two  jobs  as  a  lawyer  were  with  Johnson  Administration  War  on  Poverty  programs, 
the  South  Florida  Migrant  Legal  Services  and  Greater  Miami  Legal  Services.  I 
worked  in  the  designated  field  "Civil  Rights  and  Law  Reform"  and  for  four  and  one 
half  years,  exclusively  represented  plaintiffs  who  qualified  for  poverty  program  serv- 
ices. In  1971,  I  left  government  practice  to  join  a  noted  civil  rights  lawyer  and  to 
ultimately  form  the  law  firm  of  Tobias  Simon  and  Elizabeth  du  Fresne,  PA.  Our 
practice  was  predominately  a  plaintiffs  practice  (perhaps  80  percent  plaintiffs;  20 
percent  defense)  with  civil  and  criminal  litigation  being  the  heart  of  that  practice. 
One  of  my  clients,  the  United  Teachers  of  Dade,  1974,  AFT,  AFL-CIO,  the  largest 
union  in  the  southeastern  United  States,  defined  the  early  years  of  that  practice  as 
I  represented  them  in  the  establishment  of  the  right  of  collective  bargaining  for  pub- 
lic employees  in  Florida.  In  1977,  I  established  my  new  firm,  du  Fresne  and  Brad- 
ley, PA.  This  grew  to  be  a  seven  person  litigation  boutique,  again  predominantly 
plaintiff-oriented.  The  firm  continued  to  do  a  great  deal  of  labor  work,  but,  in  addi- 
tion, I  litigated  cases  in  products  liability,  anti-trust,  contract  and  other  commercial 
areas.  In  1986,  I  moved  to  Steel  Hector  &  Davis,  a  160-person  law  firm  that  rep- 
resents a  wide  range  of  clients  in  the  state,  national  and  international  business  com- 
munity. In  that  firm,  in  addition  to  heading  the  Labor  Law  Division,  I  stay  an 
anachronism  in  today's  legal  society,  a  generalist  in  the  courtroom.  I  continue  to  try 
cases  in  all  fields  of  civil  litigation  save  admiralty,  but,  now,  my  practice  is  more 
often  involved  in  representing  defendants  that  before. 

With  some  350  jury  trials  tried  over  a  27-year  career  my  interest  in  the  practice 
and  procedures  of  our  state  and  federal  courts  is  obvious.  I  serve  on  the  Civil  Justice 
Advisory  Commission  for  the  United  States  District  Court,  Southern  District  of  Flor- 
ida and  have  served  on  numerous  Florida  Bar,  ABA,  and  Federal  bar  committees 
dealing  with  the  courts  and  administration.  I  have  taught  for  17  years  as  an  adjunct 
professor  in  the  field  of  trial  practice,  with  particular  emphasis  on  pleadings  and 
discovery,  at  the  university  of  Miami,  School  of  Law.  Each  year  perhaps  10  percent 
of  my  time  is  devoted  to  educational  and  professional  efforts  dealing  with  trial  prac- 
tice, with  particular  emphasis  on  that  practice  before  the  federal  courts. 

From  such  perspectives  it  is  not  surprising  that  I  have  followed  the  public  and 
professional  debate  on  the  issues  surrounding  confidentiality  in  certain  aspects  of 
litigation  with  great  interest.  As  the  Committee  is  well  aware,  my  home  state  of 
Florida  chose,  in  1990,  to  pass  its  own  version  of  "'Sunshine  in  Litigation;  Conceal- 
ment of  public  Hazards  prohibited,"  Florida  Statutes  §69.081.  At  the  time  of  law's 
passages  I,  along  with  many  members  of  the  Florida  Bar,  believed  that  this  matter 
would  be  better  served  if  it  were  dealt  with  within  the  context  of  rules  promulgated 
by  the  Florida  Supreme  Court  and,  thus,  would  receive  significant  input  and  partici- 
pation from  the  practicing  bar.  In  fact,  part  of  the  legislative  history  of  Florida's  act 
includes  the  staff*  comments  which  reflected  some  of  the  concerns  that  had  been  ex- 
pressed: 

A  concern  arising  from  the  bill  to  the  extent  that  the  bill  may  be  con- 
strued as  regulating  the  practice  of  law  which  is  exclusively  under  the  juris- 
diction of  the  Florida  Supreme  Court.  Article  V,  Section  15,  Florida  Con- 
stitution. The  bill  also  may  impinge  upon  the  Florida  Supreme  Courts  au- 
thority under  Article  V,  Section  2  of  the  Florida  Constitution  to  adopt  judi- 
cial rules  of  practice  and  procedure.  As  indicated  above,  however,  the  court 
has  allowed  the  legislature  to  set  public  policy  for  purposesof  determining 
the  disclosure  of  judicial  records  in  some  cases,  and  accordingly,  there  is  a 
basis  upon  which  the  legislation  maybe  sustained. 

[House  of  Representatives,  State  of  Florida,  Committee  on  Judiciary.  Final  Analysis 
and  Economic  Impact  Statement  on  Senate  Bill  278,  August  28,  1990,  Storage 
Name:  s0278z.jud.] 
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That  "comment"  proved  to  be  prophetic  in  that  a  broad  range  of  business  organi- 
zations within  the  State  of  Florida  filed  a  constitutional  challenge  to  the  law  as  an 
unconstitutional  act  and  an  inappropriate  delegation  of  the  judicial  authority  to  the 
legislature.  [Associated  Industries  Of  Florida  v.  Governor  Lawton  Chiles,  case  No. 
92-4868  (2d  Jud.Cir.Fla.);  appeal  has  been  taken  to  the  First  District  Court  of  Ap- 
peal on  the  dismissal  for  lack  of  standing.] 

Having  cut  my  federal  legal  teeth  in  the  old  Fifth  Circuit,  I  was  raised  in  an  at- 
mosphere in  which  judicial  discretion  in  reviewing  requests  for  protective  orders 
and/or  sealing  orders  was  only  ever  exercised  after  intense  and  pointed  weighing  of 
the  competing  interests  involved  in  such  requests.  Similarly,  the  state  judges  in 
Florida  never  "unthinkingly"  designated  something  as  non-public  without  a  clear 
snowing  of  just  cause  for  such  action.  It  was  therefore  a  bit  shocking  to  me  when 
the  debate  began  on  the  issue  of  confidentiality  in  court  proceedings.  Plaintiffs'  law- 
yers and  their  organizations  repetitively  referred  to  federal  judges  "rubber  stamp- 
ing" or  "automatically  granting  protective  orders  sought  by  defendants.  That  had 
never  been  my  experience  either  as  a  plaintiffs  representative  nor  as  defense  coun- 
sel. A  request  for  confidentiality  in  regards  to  depositions,  materials  produced  in  re- 
gards to  a  request  for  production,  aspects  of  pretrial  procedures,  portions  of  the  trial 
and-or  the  settlement  itself  were  always  met  with  thoughtful  consideration  by  the 
judges  involved  and  by  a  weighing  and  balancing  of  appropriate  factors  prior  to  any 
decision  being  rendered.  I  wondered  where  were  these  Article  III  judges  that  were 
simply  rolling  over  and  playing  dead  when  the  defense  bar  walked  in.  I  had  never 
seen  such  behavior  in  the  three  districts  in  Florida  within  which  I  practiced  nor  was 
it  reflected  the  appellate  decisions  of  my  original  circuit,  the  Fifth,  nor  in  the  Elev- 
enth Circuit  after  it  was  created  in  1981. 

At  the  most  practical  level,  and  I  have  always  prided  myself  for  my  practical  reac- 
tion to  matters,  the  single  biggest  effect  I  could  see  from  the  elimination  of  confiden- 
tiality and  protective  devices  from  the  judge's  discretionary  arsenal  was  to  create 
an  unfair  advantage  for  a  plaintiff  who  threatens  exposure  of  materials  never  meant 
to  be  public.  Too  often  the  ongoing  debate  has  assumed  that  such  materials  only 
deal  with  designs  and  testing  of  defective  products  that  a  corporate  defendant  is 
somehow  seeking  to  hide.  That  is  simply  a  false  characterization  of  the  subject  mat- 
ter that  Federal  Rules  of  Civil  Procedure  26(c)  and  the  court's  inherent  power  to 
designate  as  confidential  and/or  protected  certain  portions  of  the  litigation  process 
deal  with.  As  a  lawyer  who  has  spent  a  good  portion  of  her  career  litigating  matters 
that  arose  out  of  employer/employee  relations  in  the  workplace,  materials  that  come 
out  in  such  cases  are  often  tremendously  personal  to  individuals  who  may  or  may 
not  be  even  involved  as  parties  to  the  litigation.  For  example,  personnel  files,  in 
their  entirety  of  individuals  in  comparable  situations  may  be  requested  during  dis- 
covery in  discrimination  cases  and  such  files  may  contain  confidential  medical  mate- 
rials, reprimands,  and  the  like.  If  the  individual  manager  about  whom  a  discrimina- 
tion case  complains  is  found  to  be,  as  he  can  under  the  Florida  Statutes'  definition, 
a  "public  hazard",  then  all  of  the  discovery  materials  can  be  found  to  be  "informa- 
tion which  might  be  useful  to  members  of  the  public  in  protecting  themselves  from 
injury  which  may  result  from  the  public  hazard."  F.S.  §69.081(4).  Senate  Bill  No. 
1404  does  not  include  a  definitional  section  such  as  the  Florida  law  does.  Florida's 
definition  of  "public  hazard"  is  "an  instrumentality,  including  but  not  limited  to  any 
device,  instrument,  person,  procedure,  product,  or  condition  of  a  device,  instrument, 
person,  procedure  or  product,  that  has  caused  an  is  likely  to  cause  injury."  (Empha- 
sis supplied.) 

Some  trial  judges  assume  that  an  allegation  of  "hostile  work  environment"  in  a 
sex  discrimination  case  is  thus  automatically  a  "public  hazard"  and  such  finding 
leaves  no  personal  information  compeeled  in  discovery  subject  to  protection.  Senate 
Bill  No.  1404  simply  runs  to  a  prohibition  against  restriction  of  information  "which 
is  relevant  to  the  protection  of  public  health  or  safety."  The  phrase  "public  health 
or  safety"  is  not  defined  within  the  law.  The  phrase  is  broad  enough  to  cause  many 
of  the  same  problems  of  over-inclusion  we  have  encountered  in  Florida.  The  Florida 
Statute  and  Senate  Bill  No.  1404  were  never  put  forth  as  acts  to  limit  a  judge's  dis- 
cretion to  protect  information  of  a  highly  personal  and  sensitive  nature  that  was 
never  and  should  never  be  earmarked  for  public  disclosure.  Yet  there  we  are. 

That  is,  of  course,  one  of  the  reasons  why  the  United  States  Supreme  Court  has 
warned  against  the  possibility  of  injury  to  litigants  and  others  from  the  wide-rang- 
ing access  to  information  available  to  a  litigant  under  modern  rules  of  discovery  in 
the  federal  courts.  Since  federal  discovery  under  Federal  Rules  of  Civil  procedure 
Rule  26(B)(1)  allows  discovery  of  information  that  may  never  reach  a  courtroom  and 
could  not  conceivably  be  admissible  in  litigation  if  such  information  is  merely  "rea- 
sonably calculated  to  lead  to  the  discovery  of  admissible  evidence,"  the  potential  for 
harm  from  such  a  standard  of  discovery  is  obvious: 
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Liberal  discovery  is  provided  for  the  sole  purposes  of  assisting  in  the 
preparation  and  trial,  or  the  settlement,  of  litigated  disputes.  Because  of 
the  liberality  of  pretrial  discovery  permitted  by  Rule  26(B)(1),  it  is  nec- 
essary for  the  trial  court  to  have  the  authority  to  issue  protective  orders 
conferred  by  Rule  26(c). 

There  is  an  opportunity,  therefore,  for  litigants  to  obtain — incidentally  or 
purposefully— information  that  not  only  is  irrelevant  but,  if  publicly  re- 
leased, could  be  damaging  to  reputation  and  privacy.  The  government  clear- 
ly has  a  substantial  interest  in  preventing  this  sort  of  abuse  of  its  proc- 
esses. 
Seattle  Times  Co.  v.  Rhinehart,  467  U.S.  20,  34,  35  (1984). 

Our  courts,  and  specifically  the  Supreme  Court,  have  always  understood  that  the 
reasonable  safeguards  provided  in  26(c)  and  in  the  rational  exercise  of  discretion  by 
federal  judges  in  the  issuance  of  protective  orders,  in  the  recognition  of  confidential- 
ity agreements  and  in  granting  in  very  limited  circumstances  orders  to  seal,  are  nec- 
essary to  protect  realistic  access  for  corporate  defendants  to  the  courtroom  and  to 
allow  the  management  of  information  in  such  a  manner  so  as  not  to  allow  unfair 
advantage  to  be  taken  by  one  litigant  of  the  other. 

The  public  debate  on  this  issue  has  consistently  mischaracterized  the  matter  as 
one  of  public  access  to  information  to  which  the  public  has  an  inherent  and  constitu- 
tional right.  If  the  debate  has  done  nothing  else,  it  should  have  clearly  dem- 
onstrated that  there  is  no  legal  or  historical  basis  to  treat  every  piece  of  information 
associated  with  a  court  proceeding  as  something  which  the  public  and  the  press 
have  an  absolute  right.  There  is  no  First  Amendment  right  to  information  produced 
in  litigation  that  has  ever  been  recognized  by  the  courts  of  this  country.  Simply  be- 
cause the  modern  rules  of  discovery  allow  one  side  to  compel  the  other  to  produce 
information  that  could  be  gained  by  not  other  process  does  not  mechanistically  strip 
the  provided  information  of  its  protections  as  a  trade  secret,  a  propriety  matter,  a 
matter  of  such  personal  or  embarassing  nature  as  to  be  inappropriate  for  public  dis- 
closure. In  the  Seattle  Times  case,  the  Supreme  Court  said  clearly:  "A  litigant  has 
no  First  Amendment  right  to  access  to  information  made  available  only  for  purposes 
of  trying  his  suit."  467  U.S.  20,  32  ( 1984).  If  the  parties  to  the  lawsuit  themselves 
do  not  have  an  absolute  right  to  such  information,  clearly  the  public  and  the  press 
have  no  First  Amendment  involved. 

The  advocacy  myths  on  this  issue  far  outweigh  the  honest,  practical,  objective  in- 
formation that  could  be  garnered  from  discussion  with  any  fair-minded  practitioner. 
In  the  27  years  I  have  practiced  law,  there  have  been  protective  orders  involved  in 
perhaps  100  of  my  cases  and  there  have  been  settlements  of  a  confidential  nature 
entered  into  in  literally  hundreds  of  cases  that  were  never  tried,  particularly  in  the 
labor  field.  In  no  one  of  those  cases  was  a  matter  of  "public  health  and  safety' ,  as 
I  understand  that  term,  involved.  That  is,  no  ongoing  threat  of  a  secret,  unknown 
nature  was  posed  to  members  of  the  public. 

Reading  the  professional  journals  and  discussions  before  legislatures  on  this  mat- 
ter, I  find  references  to  an  increase  in  the  number  of  sealed  court  records  that  have 
occurred  in  recent  years.  I  have  surveyed  not  only  my  own  colleagues  in  my  law 
firm  professional  organizations  to  which  I  belong,  and  professors  on  the  staff  of  the 
university  law  school  in  which  I  teach,  but,  also  I  ask  the  same  questions  in  a  cas- 
ual, but  consistent,  manner  on  a  regular  basis  whenever  I  talk  to  any  group  of  law- 
yers. None  of  the  lawyers  that  I  have  encountered  have  found  within  their  own 
practices  any  increase  in  the  frequency  with  which  courts  have  sealed  court  records 
and,  indeed,  feel  that,  if  anything,  courts  have  been,  because  of  the  public  debate, 
sensitized  to  the  issue  and  are  less  and  less  likely  to  casually  grant  the  sealing  of 
any  court  record.  , 

There  are  academics  and  members  of  the  judiciary  more  qualified  than  mysell  to 
discuss  the  intellectual,  historical,  and  judicial  perspectives  of  the  changes  implicit 
in  federal  practice  that  would  occur  with  passage  of  Senate  Bill  No.  1404. 

However,  I  feel  as  well  qualified  to  speak  as  anyone  on  the  issue  of  the  practical 
effect  that  disallowance  of  confidentiality  agreements  can  have  on  the  cost  and 
length  of  litigation  itself.  In  my  practice,  I  represent  a  number  of  Public  utilities, 
both  gas  and  electric.  In  recent  years,  I  had  two  relatively  parallel  pieces  of  litiga- 
tion for  one  of  my  utility  clients.  One  of  the  cases  was,  because  of  the  contracts  in- 
volved, a  proprietary  matter  that  would  be  handled  through  arbitration  under  rigid 
confidentiality  agreements  that  would  protect  materials  produced  from  both  sides. 
It  was  agreed  in  advance  that  all  materials  produced  would  be  produced  in  single 
copy  and  that  all  such  discovered  materials  would  be  destroyed  and/or  returned  to 
the  party  producing  the  materials  at  the  close  of  the  arbitration  award.  My  client 
was  the  moving  party  in  the  arbitration;  because  the  subject  matter  of  the  arbitra- 
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tion  was  nuclear  fuel  and  because  a  portion  of  the  proof  dealt  with  the  necessity 
of  changes  to  an  emergency  power  system  at  a  nuclear  plant,  the  matter  would  have 
fallen  neatly  within  the  confines  of  both  Florida's  statute  and  the  proposed  Senate 
Bill.  My  client  would  have  never  chosen  to  bring  the  litigation  if  all  of  its  materials 
would  have  been  subject  to  public  access.  However,  under  the  confidentiality  agree- 
ments, some  eight  million  documents,  most  of  them  containing  proprietary  informa- 
tion (39  million  pages)  were  produced  and  examined  and  the  matter  made  ready  for 
final  hearing  in  ten  months;  a  three-week  arbitration  was  then  held;  and  the  case 
was  decided  and  over  (in  my  client's  favor)  saving  the  rate  payers  of  the  State  of 
Florida  millions  of  dollars.  This  all  took  place  in  less  than  12  months  from  filing 
to  decision. 

The  parallel  case,  one  in  which  we  had  to  defend  on  a  similar  matter,  went  for- 
ward in  court  with  little  or  no  protection  offered  for  the  huge  amount  of  proprietary, 
trade  secret,  and  confidential  information  requested  during  discovery.  Thus,  the  de- 
fense had  to  constantly  oppose  discovery,  repetitively  object  to  the  production  of  ma- 
terials, and  some  three  and  half  years  later,  at  ten  times  the  attorney's  fees  spent 
in  the  arbitration  matter,  the  case  is  still  not  trial  ready. 

Courts  are  the  product  of  civilization's  effort  to  find  a  problem-solving  device  that 
did  not  involve  blood  shed.  As  civilization  more  and  more  defined  itself  through  the 
legislative  process  and  as  the  number  of  laws  dealing  with  every  aspect  of  societal 
and  business  relationships  increased,  litigation  became  often  more  a  problem  than 
a  problem  solver.  The  abuse  of  discovery  has  long  been  a  source  of  concern  and  frus- 
tration for  those  of  us  who  practice  and  teach  federal  trial  practice.  To  remove  from 
the  federal  judiciary  any  of  their  arsenal  in  rationally  managing  and  moving  federal 
cases  seems  a  negative  action.  The  Federal  Judicial  Conference  and  many  aspects 
of  the  federal  trial  bar  are  in  the  process  of  considering  proposed  amendments  to 
Rule  26(c).  As  the  Committee  Notes  in  the  Call  to  Comment  have  stated: 

Courts  have  generally  administered  Rule  26(c)  with  sensitive  concern  for 
the  interest  that  may  justify  dissolution  or  modification  of  a  protective 
order.  Recent  studies  have  concluded  that,  in  the  light  of  actual  practices, 
there  is  no  need  to  amend  the  provisions  of  Rule  26(c)  relating  to  entry  of 
protective  orders.  See  report  of  the  Federal  Court's  Study  Committee,  102- 
103  (1990);  Marcus,  tne  Discovery  Confidentiality  Controversy,  1991 
U.lllL.Rev.  457;  and  Miler,  Confidentiality,  Protective  Orders  and  Public 
Access  to  the  Courts,  105  Harv.L.Rev.  427  (1991)  Some  dispute  may  be 
found,  however,  as  to  the  approach  that  should  be  taken  to  request  for  dis- 
solution or  modifications  Some  of  the  decisions  are  explored  in  United  Nu- 
clear Corp.  v.  Cranford  Ins.  Co.,  905  F.2d  1424  ( 10th  Cir.  1990). 

The  addition  of  express  provisions  for  dissolution  or  modification  of  pro- 
tective orders  serves  several  purposes.  Most  important,  the  text  of  the  rule 
provides  forceful  notice  that,  when  faced  with  a  discovery  request  for  par- 
ticularly sensitive  information,  parties  should  not  rely  on  a  protective  order 
as  an  absolute  shield  against  any  further  disclosure.  Although  this  re- 
minder may  reduce  the  usefulness  of  blanket  protective  orders  as  a  means 
of  avoiding  controversies  during  discovery,  it  is  better  to  give  notice  than 
to  give  exploitation  of  inadvertent  reliance.  The  express  provisions  may  also 
serve  to  remind  parties  and  courts  of  the  major  factors  that  must  be  consid- 
ered. The  public  and  private  interest  in  disclosure  must  be  weighed  against 
the  private  interest  that  may  defeat  any  discovery  or  sharply  limit  the  use 
of  discovery  materials.  These  factors  are  not  expressed  in  more  precise 
terms  because  of  the  need  to  balance  infinite  degrees  of  the  interests  that 
weigh  for  or  against  discovery.  Public  and  private  interest  in  disclosure  may 
be  great  or  small  as  may  be  the  interest  in  preventing  disclosure. 

Rule  26(c)(3)  applies  only  to  the  dissolution  or  modification  of  protective 
orders  entered  by  the  court  under  subdivision  (c)(1).  It  does  not  purport  to 
invalidate  or  impair  purely  private  agreements  entered  into  by  litigants 
which  are  not  submitted  to  the  court  for  its  approval.  Nor  does  Rule  26(c)(3) 
apply  to  motions  seeking  to  vacate  or  modify  final  judgments  that  occasion- 
ally contain  restrictions  on  the  disclosure  of  specified  information;  Rules  59 
and  60  govern  such  motions. 

[Public  hearings  are  being  held  on  the  proposed  amendments  to  Rule  26(c)  during 
March,  April  and  May  of  this  year.] 

One  reading  of  Senate  Bill  No.  1404  would  be  that  private  litigants  could  not, 
after  a  suit  was  filed  and  some  discovery  undertaken,  enter  into  a  confidential  set- 
tlement agreeing  to  the  restriction  of  disclosure  of  information  obtained  through  dis- 
covery, unless  and  until  a  court  made  a  particularized  finding  of  fact  that  this 
agreement  did  not  restrict  the  disclosure  of  information  which  is  relevant  to  the  pro- 
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tection  of  public  health  or  safety."  Practicing  as  I  do  in  a  district  in  which  civil  liti- 
gants must  stand  behind  a  very  long  line  of  criminal  defendants  before  ever  getting 
a  hearing  before  a  federal  judge,  the  thought  that  one  must  have  a  "mini-trial"  on 
whether  or  not  discovered  information  is  relevant"  to  public  health  end  safety  is- 
sues is  disconcerting  at  best.  The  federal  bench  of  the  southern  District  of  Florida 
is  one  that  I  personally  and  professionally  admire  and  respect.  For  over  a  quarter 
of  a  century,  I  have  stood  before  those  men  and  women  and  practiced  my  profession. 
I  have  observed  the  exhaustion  and  frustration  they  have  felt  in  dealing  with  the 
greater  and  greater  pressure  from  criminal  motions  and  trials  in  our  district.  For 
a  judge  in  our  district  to  get  to  a  civil  trial  is  a  delight  to  them  and  a  relief  for 
the  practitioner  who  has  awaited  the  occasion  while  watching  months  and  years  of 
"speedy  criminal  trials"  go  before.  To  take  any  of  the  time  that  our  judiciary  has 
for  civil  cases  and  to  cause  it  to  be  expended  on  an  automatic  basis  following  the 
out  of  court  resolution  of  each  case  is  a  misuse  of  those  limited  resources.  Just  as 
the  Florida  Statute  is  currently  under  attack  for  its  impairment  of  the  right  to  con- 
tract under  both  the  Florida  and  United  States  Constitutions,  such  action  as  is  pro- 
posed under  Senate  Bill  No.  1404  would  invite  similar  appellate  challenges.  What 
the  world  needs  now  may  not  be  clear — but  we  can  say  with  some  confidence  that 
what  the  world  does  NOT  need  now  is  something  that  takes  our  federal  judiciary 
into  a  time-consuming  process  that  does  not  assist  in  clearing  court  dockets  and  in- 
vites appellate  challenges. 

The  philosophical  perspective  of  the  Florida  law,  of  the  various  proposed  other 
state  rule  and  statutory  amendments,  and  of  Senate  Bill  No.  1404  appears  to  be  an 
expression  of  distrust  in  the  manner  in  which  Article  III  judges  exercise  their  dis- 
cretion. No  study,  no  argument,  no  organization  will  ever  convince  me,  nor  should 
it  convince  this  Committee  nor  the  Congress  of  the  United  States  that  federal  judges 
do  anything  less  than  a  heroic  job  in  balancing  the  public  and  private  interests  that 
are  daily  before  them  and  to  which  they  give  the  sincerest  and  most  knowledgeable 
consideration  of  any  group  charged  with  such  task  anywhere  in  the  world.  Given 
that  absolute  belief  on  my  part,  I  can  but  urge  this  Committee  to  allow  those  who 
daily  deal  with  the  subject  matter  of  Senate  Bill  No.  1404  to  cease  their  efforts  in 
this  forum  and  to  encourage  the  participation  of  the  process  that  the  Judicial  Con- 
ference is  currently  undertaking  so  that  the  matters  which  inspired  consideration 
of  this  Bill,  as  well  as  other  matters  of  legitimate  and  deep  public  interest,  will  con- 
tinue to  be  appropriately  weighed  by  judges  who  must  make  individualized  decisions 
regarding  confidentiality,  privacy,  and  the  public's  right  of  access  to  information  pro- 
duced in  the  course  of  Litigation.  Let's  assist  those  federal  judges  already  doing  the 
job  rather  than  limiting  the  tools  they  have  with  which  to  perform  their  task. 

Instead  of  perpetuating  an  interminable  public  debate  on  these  issues  in  state  leg- 
islatures, the  Congress,  and  the  competitive  bar  associations,  we  should  all  join  in 
the  process  that  the  Judicial  Conference  has  put  in  motion  and  work  with  those 
judges  and  that  federal  judiciary  system  that  must,  in  the  end  represent  the  Amer- 
ican ideal  of  justice  for  all  who  stand  before  our  federal  courts. 

*  Assisting  in  the  preparation  of  these  remarks  were  Eric  A.  Rodriguez  and  Steven 
M.  Marks,  associates  with  Steel,  Hector  &  Davis. 

Senator  KOHL.  Well,  thank  you  very  much.  I  want  to  again  say 
very  clearly  and  concisely  what  this  legislation  would  require  be- 
cause it  is  important  that  we  focus  on  that.  It  simply  would  require 
not  more,  not  less,  that  in  order  for  a  judge  to  certify  a  court  se- 
crecy arrangement,  that  judge  must  say  that  the  public  interest, 
health  and  safety,  is  not  involved.  That  is  all  he  has  to  do.  Then 
he  can  certify  and  stipulate  to  a  protective  arrangement. 

Now,  you  may  think  I  am  not  going  far  enough,  but  that  is  all 
that  this  requires,  Ms.  du  Fresne.  That  is  all  that  it  requires.  If  he 
is  willing  to  allow  a  secret  settlement,  he  must  say,  in  my  judg- 
ment, this  does  not  cause  any  harm  to  public  safety. 

Ms.  du  Fresne.  In  the  Southern  District  of  Florida  where  we 
stand  behind  150  to  2,000  cases  of  criminal  before  any  civil  litigant 
ever  gets  to  stand  up,  for  a  judge  to  take  the  time  to  do  what  you 
are  describing — a  fact-finding  on  whether  public  interest  is  in- 
volved on  every  settlement  as  to  whether  those  settlements  should 
be  protected  would  mean  that  fewer  and  fewer  civil  cases  would 
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ever  be  tried  because  what  we  are  doing  is  we  are  taking  limited 
resources  and  we  are  putting  them  to  fact-finding  because  the 
judge  can't  sign  such  a  certification  unless  he  has  done  an 
appropriate 

Senator  Kohl.  Well,  what  is  the  purpose  of  a  court  except  to 
tend  to  the  public's  business? 

Ms.  DU  Fresne.  Well,  it  is  to  problem-solve  without  bloodshed. 
That  is  what  civilization  invented  them  for. 

Senator  Kohl.  I  know,  but  one  major  reason  for  our  courts  is  to 
protect  the  public  interest. 

Ms.  du  Fresne.  Yes,  sir. 

Senator  Kohl.  And  we  are  not  saying  there  cannot  be  any  pro- 
tective orders  issued,  you  understand.  This  legislation  does  not 
eliminate  protective  orders.  It  only  requires  that  the  judge  certify 
in  that  case  that  the  public  interest  is  not  being  violated  here. 

Ms.  DU  FRESNE.  Do  you  know  how  many  years  it  has  been  since 
I  have  had  a  hearing  before  a  Federal  judge  on  a  civil  motion,  other 
than  one  for  summary  judgment?  Years,  because  they  don't  have 
time  to  get  to  civil  motions  because  our  courts  are  absolutely  full 
of  criminal  cases.  So  if  you  are  going  to  say  there  must  be  a  fact- 
finding hearing  on  this  issue,  you  are  taking  limited  resources  and 
saying  that  is  more  important  than  getting  to  litigants,  because 
that  is  what  it  is  doing. 

If  there  are  only  so  many  hours  for  Federal  judges  to  hear  civil 
caSes — and  it  is  a  limited  number  of  hours.  I  no  longer  do  criminal 
cases,  so  I  rarely  get  to  see  Federal  judges.  But  if  it  is  a  limited 
number  of  hours  and  you  are  saying  they  must  make  that  certifi- 
cation, you  are  subtracting  the  number  of  hours  a  Federal  judge 
has  every  year  to  hear  civil  litigation,  and  I  think  that  that  is  a 
wrong  emphasis.  It  takes  away  discretion  from  people  who  have 
not  abused  it. 

Senator  Kohl.  Mr.  Spence,  do  you  have  a  comment  to  make  on 

that?  J 

Mr.  Spence.  Well,  it  sounds  like  she  is  saying  that  we  shouldn  t 
let  the  courts  hear  things.  I  just  think  we  ought  to  let  courts  hear 
things.  [Laughter.] 

Senator  Kohl.  Judge  Higginbotham? 

Judge  Higginbotham.  Well,  I  think  that  she  perhaps  puts  her 
finger  on  one  aspect  of  the  proposed  legislation,  and  that  is  the  di- 
rection of  the  presumption.  As  the  bill  is  written,  it  would  require 
an  affirmative  finding  in  order  to  have  a  secrecy  agreement.  One 
way  to  accommodate  the  workload  of  the  court,  which  is  quite  real, 
is  to  provide  a  mechanism  for  the  undoing  of  the  order  when  there 
is  a  complaint  about  it,  or  there  is  an  effort  to  do  so.  You  can  free 
that  process  up  and  then  the  great  percentage  of  orders  which  go 
through  and  don't  involve  the  public  interest  and  don't  involve 
these  large  cases  we  have  talked  about,  which  consist  of  a  large 
percentage  of  Mr.  Spence's  docket— national  cases  of  great  impor- 
tance, and  I  understand  that,  but  that  is  really  not  the  bulk  of  the 
cases  that  go  through. 

So  if  you  change  the  direction  of  the  presumption,  that  would  be 
very  helpful,  I  think,  and  accomplish,  I  think,  much  of  what  you 
want  to  accomplish  without  correspondingly  mandating  what  may 
be  an  unnecessary  ruling  in  every  case. 
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Also,  one  of  the  focuses  here  has  been  upon  the  settlement  of 
cases,  as  distinguished  from  the  gathering  of  the  discovery  process, 
which  is  one  of  our  large  concerns,  the  use  of  discovery  material. 
The  settlements  frequently  are  already  required  to  be  approved 
where  minors  are  involved  before  courts,  and  so  forth.  So  I  am  not 
as  concerned  about  requirements  with  regard  to  settlement  propos- 
als on  the  tail-end  of  the  litigation  that  is  there. 

If  you  will  note  the  proposal  of  the  Rules  Committee,  it  says  "on 
motion";  it  doesn't  say  "on  motion  by  a  party" — it  says,  on  motion, 
these  may  be  dissolved,  which  means  that  people  can  come  in  who 
have  learned  that  there  may  be  a  problem  and  say,  judge,  this  is 
a  problem,  this  involves  the  public  interest,  and  persuade  him  to 
undo  it.  So,  that  is  really  the  direction  we  go,  Senator.  Thank  you. 

Senator  Kohl.  Judge  Mikva? 

Judge  Mikva.  Well,  again,  I  think  that  one  of  the  problems  that 
the  committee  has  to  wrestle  with  is  what  kind  of  a  presumption 
should  apply  here.  Should  there  be  a  presumption  of  secrecy?  I 
hope  the  committee  has  resolved  that  a  long  time  ago;  I  thought 
we  judges  had.  The  problem  is  that  however  the  rule  is  stated  and 
however  this  is  stated,  the  facts  of  the  way  busy  trial  judges  oper- 
ate right  now  are  that  unless  there  is  real  strong  opposition  by  the 
party  to  a  protective  order,  it  is  signed  almost  as  a  matter  of  course 
and  there  is  no  inquiry  by  the  judge. 

The  thing  I  liked  about  your  bill,  Senator  Kohl,  was  that  it  says 
the  presumption  will  be  that  there  won't  be  a  protective  order  if 
there  is  a  public  interest  here,  and  the  judge  has  to  look  at  the 
question  specifically.  Sure,  they  are  busy;  trial  judges  are  very 
busy.  If  we  had  time,  I  could  tell  all  of  you  why  they  are  so  busy 
and  that  a  big  piece  of  the  problem  is  caused  by  the  U.S.  Senate 
and  the  U.S.  House  of  Representatives.  They  spend  so  much  time 
on  those  sentencing  guidelines,  they  don't  have  any  time  to  do  civil 
cases. 

But  busy  as  they  are,  as  Mr.  Spence  says,  that  is  what  we  are 
supposed  to  do,  is  hear  cases,  and  these  are  cases  that  are  brought 
to  the  court.  These  aren't  where  the  court  jumps  in  and  says,  now 
I  am  going  to  get  involved  in  this  thing.  They  are  brought  to  the 
court.  There  is  a  public  interest.  That  is  why  we  are  spending  all 
this  money  on  the  courts  and  the  judges  and  the  bailiffs  and  all  the 
other  people  that  make  up  the  court  system. 

It  seems  to  me  that  the  presumption  ought  to  be  one  that  Sen- 
ator Simon  and  I  operated  on  a  long  time  ago  in  the  State  legisla- 
ture, and  that  is  that  the  public  has  a  right  to  know,  and  if  there 
is  some  reason  for  them  not  to  know,  that  ought  to  be  specific,  it 
ought  to  be  stated,  and  it  ought  to  be  ruled  on  by  the  judge. 

Senator  Kohl.  Before  I  turn  it  over  to  Senator  Simon,  I  just 
want  to  get  back  to  what  you  said  because  I  think  the  public  needs 
to  understand  what  you  said.  You  said  that  as  a  matter  of  routine, 
if  the  plaintiff  and  the  defendant  ask  for  a  protective  order,  it  is 
rare  that  the  judge  won't  just  grant  it.  Did  you  just  say  that? 

Judge  Mikva.  I  did  indeed,  and  again  I  can  defend  the  judges 
who  have  to  do  that.  They  just  don't  have  time,  by  and  large.  If 
the  parties  are  in  agreement,  that  is  the  whole  equation  that  they 
see  before  them.  They  haven't  gotten  time  to  say,  now  wait  a 
minute,  I  am  going  to  look  at  this. 
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The  same  is  true  about  the  secrecy  settlement  agreements.  Now, 
again,  if  the  parties  settle  privately  with  the  benefit  of  clergy,  that 
is  fine,  but  if  they  are  settling  as  a  result  of  a  court  order  and  a 
court-approved  settlement,  then  it  seems  to  me  that  the  court  has 
to  be  concerned  about  what  that  secrecy  means.  Frequently,  the 
parties  come  in  and  say — as  Mr.  Spence  acknowledges,  they  have 
to  say,  we  want  the  money,  we  agree  to  not  talk  about  this  settle- 
ment, and  the  court  signs  the  order.  There  has  not  been  any  review 
of  the  public  interest  concerns  that  you  are  seeking  to  address. 

Mr.  Spence.  In  40  years,  Senator,  of  practice  before  the  courts, 
I  cannot  think  of  a  single  case  involving  a  product  that  was  settled 
in  which  I  wasn't  required  to  sign  a  secrecy  agreement — not  a  sin- 
gle case  in  40  years. 

Judge  Higginbotham.  Senator,  if  I  could  add  one  footnote  to 
Judge  Mikva's  statement  about  the  public  character  of  the  courts, 
I  certainly  agree  with  that.  There  is  no  question  that  the  courts  are 
open  and  the  matters  that  come  into  the  courts  remain  in  the  pub- 
lic domain,  but  I  would  again  draw  a  strong  line  between  discovery 
outside  of  court  and  the  processes  that  obtain  in  the  court. 

That  was  recognized  in  the  U.S.  Supreme  Court  in  the  Seattle 
Times  case,  in  which  it  was  urged  that  the  courts  are  public,  and 
therefore  these  discovery  materials,  and  so  forth,  cannot — these  or- 
ders must  fall.  The  Supreme  Court  said  no,  that  that  is  not  the 
case,  that  discovery  is  a  different  process  for  first  amendment  anal- 
ysis. 

I  would  simply  urge  as  you  consider  this  legislation  that  you 
keep  in  mind  the  distinction  between  the  essentially  private  discov- 
ery processes  and  what  happens  and  transpires  in  the  courthouse. 
I  agree,  also,  that  a  settlement  that  is  court-approved  is  part  of  the 
public  record  and  domain  as  well.  I  think  that  is  quite  different 
than  a  private  settlement,  but  I  would  draw  that  footnote. 

Mr.  Spence.  But,  Senator,  the  judge  knows  that  these  cases  are 
never  settled  and  never  get  to  the  court  for  approval  and  settle- 
ment until  we  discover  a  defect,  and  we  discover  that  in  the  discov- 
ery process.  Now  that  we  know  the  defect,  and  we  have  obtained 
that  knowledge  through  the  discovery  process,  the  desire  is  to  cover 
that,  to  cover  what  we  have  discovered,  so  that  the  public  can't 
know  about  it.  That  is  what  this  bill  is  designed  to  prevent,  and 
I  congratulate  you  for  seeing  that  distinction  and  trying  to  stop 
that  because  otherwise  we  are  right  back  where  we  began.  If  you 
make  any  distinction  for  materials  that  have  been  discovered  dur- 
ing the  discovery  process  and  those  are  going  to  remain  secret,  we 
have  done  nothing,  absolutely  nothing.  We  are  right  back  where  we 
began. 

Senator  Kohl.  Senator  Simon? 

Senator  Simon.  Thank  you,  Mr.  Chairman.  I  think  Judge 
Higginbotham  hit  it  right  on  the  head.  This  changes  the  presump- 
tion, and  I  think  we  need  a  change  in  the  presumption.  In  the  case 
of  the  Schmidt  case — and  I  am  not  a  lawyer;  my  experience  with 
the  courts  are  limited. 

Judge  Mikva.  You  have  been  cheating  us  out  of  our  dues  for 
many  years,  Senator.  I  am  aware  of  that.  [Laughter.] 

Senator  Simon.  I  think  Judge  Mikva  is  correct.  Judges  generally 
view  this  as  two  parties,  and  Senator  Kohl  is  saying  there  is  a 
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third  party  here.  It  is  not  just  the  Schmidts,  not  just  Ford  Motor 
Co.  The  public  is  the  third  party  here. 

Ms.  du  Fresne,  when  you  mention  that  these  other  warnings  are 
out  there,  those  of  us  in  politics,  and  trial  lawyers  also,  learn  that 
what  gets  people's  attention  is  a  real  live  case.  They  can  read  about 
Tom  Schmidt  and  they  understand  it.  Some  vague  reference  about 
some  part  in  an  automobile  doesn't  get  our  attention,  and  I  think 
this  is  a  way  of  protecting  the  public,  of  saying  the  40  years  of  ex- 
perience you  have  had,  Mr.  Spence,  has  to  change. 

Since  we  have  two  Federal  judges  here  and  we  are  very  shortly 
going  to  be  moving  on  the  crime  bill,  if  I  may  go  out  of  order  here 
with  one  question  to  the  two  judges,  what  is  your  opinion  on  man- 
datory minimums  in  sentencing? 

Judge  MlKVA.  I  think  they  have  done  more  to  mess  up  the  Fed- 
eral judicial  system  than  any  single  piece  of  legislation  that  Con- 
gress has  passed  in  the  last  50  years.  I  understand  all  the  reasons 
why  Congress  has  moved  toward  those  proposals,  but  the  notion 
that  judges  are  soft  on  crime  and  that  you  need  to  spell  out  an  ab- 
solutely mandatory  sentence — the  underlying  premise  is  wrong  and 
the  consequences  of  that  underlying  false  premise  have  just  totally 
made  it  impossible  for  the  Federal  court  system  to  function  the  way 
you  want  it  to. 

We  can't  hear  civil  cases,  as  Ms.  du  Fresne  suggested,  in  many, 
many  parts  of  the  country.  We  are  busy  handling  all  those  mini- 
mum mandatory  sentences.  Prosecutors  bring  cases  to  our  courts 
that  shouldn't  be  there.  In  Washington,  as  you  know,  the  prosecu- 
tor has  jurisdiction  to  go  either  to  the  local  courts  or  the  Federal 
court.  They  come  to  our  court  because  of  the  minimum  mandatory 
sentences,  and  our  jails  are  getting  overwhelmed  with  people  who 
are  not  the  violent  criminals  that  you  want  to  keep  off  the  streets 
and  that  we  want  to  keep  off  the  streets. 

We  are  putting  couriers  who  happen  to  be  caught  with  a  big 
quantity  of  drugs — they  may  not  even  know  what  is  in  it;  some  17- 
year-old  kid  comes  in  from  New  York  and  he  is  given  $300  and  told 
to  deliver  a  package  to  Washington  and  he  doesn't  even  know  what 
is  in  the  package.  But  under  the  minimum  mandatory  sentencing 
procedures,  he  has  to  be  sent  away  for  a  certain  period  of  time  if 
there  is  an  appropriate  quantity  of  drugs  in  that  package. 

So  we  are  doing  everything  exactly  the  opposite  of  what  we  pro- 
fess we  want  to  do.  We  want  to  take  violent  criminals  and  put 
them  off  the  streets  for  as  long  as  we  can.  Instead,  we  are  taking 
nonviolent  criminals  and  overcrowding  the  jails.  We  want  the 
courts  to  concentrate  on  the  important  cases  that  are  scaring  our 
communities.  Instead,  we  are  concentrating  on  a  lot  of  small-potato 
cases  because  of  minimum  mandatories. 

Judge  HlGGlNBOTHAM.  Theodore  White  warned  us  at  length 
about  the  law  of  unintended  consequences,  and  I  think  the  sentenc- 
ing guidelines,  as  noble  in  spirit  as  they  were  in  conception,  have 
failed  to  honor  Theodore  White's  warnings. 

In  that  particular  example,  I  think  we  see  why  the  enterprise 
has  failed.  I  share  Judge  Mikva's  views.  I  know  of  few  judges  who 
don't.  The  ultimate  failing  simply,  in  my  judgment,  is  that  when 
it  comes  down  to  the  question  of  sentencing — and  I  did  it  for  seven 
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years,  not  a  very  pleasant  task,  and  I  defended  cases  before  that 
and  I'have  spent  the  last  13  years  reviewing  these  judgments. 

When  you  sentence  a  person,  it  ultimately  comes  down  to  a  judg- 
ment call,  and  the  reality  is  we  have  got  to  trust  someone  and  if 
you  can't  trust  a  U.S.  district  judge  to  tailor  a  sentence,  then  you 
had  better  give  up.  You  can't  write  a  set  of  rules  that  preordain 
justice.  You  can't  do  it,  and  that  is  all  we  are  inheriting  here.  You 
tried.  It  does  not  work. 

From  the  appellate  standpoint,  I  could  talk  about  efficiency.  That 
is  not  a  very  good  argument.  We  have  802  appeals  on  nothing  but 
sentencing  guidelines.  Every  plea  of  guilty  now  comes— a  high  per- 
centage of  them  come  up  on  appeal;  a  highly  technical  body  of  law, 
a  great  deal  of  time  just  to  work  your  way  through  these  regula- 
tions, and  so  forth.  It  is  very  difficult  to  relate  those  to  a  sentence 
of  justice  and  fairness,  and  I  have  to  say  that  I  think  Judge  Mikva 
is  right  on  target.  We  do  disagree  about  a  few  things,  but  not  on 

that. 

Senator  Simon.  I  thank  you  both.  I  might  just  add  that  I  just  re- 
cently came  across  a  statement  by  Plato  in  the  Republic  in  which 
he  said,  make  sure  you  have  good  judges  and  then  leave  the  sen- 
tencing up  to  the  judges. 

Thank  you,  Mr.  Chairman. 

Senator  Kohl.  Thank  you,  Senator  Simon. 

Senator  Cohen? 

Senator  Cohen.  I  returned  from  Singapore  recently  and  they 
have  the  classic  Plato  city-state,  and  the  kinds  of  judges  that  are 
imposing  penalties  that  are  somewhat  in  question,  but  I  will  let 
that  go  for  the  moment. 

Mr.  Spence,  I  have  never  met  you  personally  but  know  of  you  by 
reputation  and  by  experience  through  Thomas  Lambert,  whom  I 
was  privileged  to  work  for  for  a  year  way  back  in  1965. 

Judge  Mikva,  I  served  with  in  the  House  of  Representatives. 
There  is  a  story  I  will  tell  very  quickly  about  Judge  Mikva.  In 
1979,  he  had  already  been  confirmed  by  the  Senate.  We  had  just 
voted  on  a  very  conservative  nominee  who  had  been  named  and  ap- 
pointed to  the  court.  He  was  criticized  heavily  by  members  of  my 
party,  and  frankly  I  had  doubts  about  him  and  I  voted  against  him. 

I  was  walking  out  of  the  Senate  chamber  with  a  colleague  of 
mine  and  he  said,  how  come  you  voted  that  way?  I  said,  it  is  kind 
of  questionable;  I  am  not  sure  I  agree  that  he  is  really  capable.  He 
said,  put  my  name  on  the  line  for  this  guy,  and  he  reminded  me 
that  when  Abner  Mikva  came  before  the  Senate  for  confirmation  he 
also  voted  for  him,  even  though  his  constituency  was  heavily  op- 
posed to  the  ultraliberal  Judge  Mikva.  Yet,  he  put  his  name  on  the 
line  for  Judge  Mikva,  and  he  said,  if  I  can  do  that  for  Judge  Mikva, 
why  can't  you  trust  my  judgment  on  this  one?  He  persuaded  me. 
I  turned  around  and  walked  back  into  the  Senate  and  changed  my 
vote.  [Laughter.] 

So  I  trusted  his  judgment  in  terms  of  all  the  opposition  that  he 
had  encountered  in  voting  for  Ab  Mikva.  I  felt  that  he  was  that 
good  a  judge  of  character,  this  fellow,  that  I  would  trust  his  judg- 
ment. 

I  must  tell  you,  Judge  Higginbotham,  you  raised  the  central 
issue.  If  the  people  don't  trust  the  Federal  district  courts,  then  all 
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is  lost.  The  fact  of  the  matter  is  we  have  mandatory  minimum  sen- 
tences because  people  don't  trust  Federal  judges.  They  have  lost 
faith  not  only  in  Members  of  Congress,  the  press,  but  also  in  the 
court  system. 

The  reason  you  saw  the  reaction  was  that  they  saw  people  going 
in  the  system,  coming  back  out  and  committing  more  crimes,  and 
they  felt  that  the  courts  were  not  exercising  the  discretion  that 
they  had  in  favor  of  protecting  the  public  order.  That  is  what  pro- 
duced the  mandatory  minimum  sentencing,  irrational  as  it  might 
be.  If  I  could  use  one  of  Tom  Lambert's  favorite  phrases,  we  passed 
and  adopted  a  rule  of  thumb  instead  of  a  rule  of  reason,  and  so  we 
are  in  the  process  now  of  reevaluating  whether  we  ought  to  go  back 
to  a  rule  of  reason. 

I  was  going  to  just  ask  one  question  of  you,  Judge  Mikva.  Do  you 
accept  the  argument  that  private  citizens  ought  to  be  able  to  settle 
their  disputes  or  claims  privately  if  no  action  is  ever  filed? 

Judge  Mikva.  Absolutely;  as  long  as  they  are  not  prepared  to  use 
the  public  resources  to  resolve  their  dispute,  of  course. 

Senator  COHEN.  So  once  the  party  crosses  the  line  and  files  the 
suit,  then  it  is  no  longer  a  private  matter,  but  a  public  matter? 

Judge  Mikva.  It  becomes  a  public  matter  and  can  remain  a  pub- 
lic matter,  though,  again,  the  parties  can  get  out  of  court  very  fre- 
quently. Mr.  Spence  was  talking  about  cases  where  one  party  or 
the  other  is  asking  for  the  imprimatur  of  the  court  in  order  to  ap- 
prove that  settlement,  to  resolve  that  settlement.  Either  there  was 
a  minor  involved  or  there  were  some  other  reasons  why  they 
couldn't  voluntarily  withdraw  from  the  court.  Just  as  they  could  re- 
solve the  dispute  in  the  first  place  without  going  to  court,  they 
could  resolve  the  dispute  in  the  second  place  simply  by  pulling  out 
of  court,  unless  they  have  done  something  to  have  crossed  the  line. 

Then  there  is  another  problem  any  time  you  solve  all  of  these. 
There  would  be  a  question  about  whether  those  secrecy  agreements 
should  be  enforced  by  a  court  later  on,  assuming  that  it  was  purely 
private  consensual  agreement.  We  can't  talk  about  that  and  dis- 
agree about  that  for  many,  many  years,  but  at  least  while  they  are 
in  the  public  institution  and  using  the  facilities  of  the  public  insti- 
tution, it  seems  to  me  that  the  public  interest  ought  to  be  consid- 
ered. 

Senator  Cohen.  Mr.  Spence,  have  you  ever  had  a  situation  in  all 
the  cases  you  have  tried  where  the  plaintiff  wanted  the  matter  set- 
tled not  because  of  pressure  from  the  defendant,  but  because  of  em- 
barrassment over  the  nature  of  the  injury? 

Have  you  ever  had  a  case  in  which  your  plaintiff  did  not  want 
to  publicize  the  case  because  of  the  nature  of  the  injury,  the  extent 
of  the  damage,  the  traumatic  psychic  injury?  Are  there  cases  where 
we  should  give  any  consideration  to  plaintiffs  if  they  don't  want  to 
publicize  it?  Or,  as  Judge  Mikva  indicated,  once  you  cross  the 
threshold  it  doesn't  matter  whether  you  want  to  protect  your  pri- 
vacy; you  have  lost  it,  and  therefore  we  ought  to  publicize  it? 

Mr.  Spence.  Well,  I  suppose  hypothetically  you  could  think  of 
cases  where  that  might  occur,  and  I  make  room  for  the  possibility 
that  they  do  occur.  As  you  ask  me  that  question  and  I  am  scouring 
my  mind  about  a  plaintiff  who  says,  please  don't  let  anybody  know 
what  has  happened  to  me — I  have  filed  a  lawsuit,  I  have  publicized 


57 

my  lawsuit,  it  is  filed  in  the  public  record,  everybody  knows  what 
my  claim  is  now  please  don't  tell  anybody  about  it — that  doesn't 
specifically  come  to  mind. 

Senator  Cohen.  But  you  might  file  a  lawsuit  saying  that  I  pur- 
chased the  following  product.  The  product  is  defective.  There  is 
strict  liability.  I  have  suffered  x  thousands  or  millions  of  dollars  in 
damages,  physical  and  psychological  injury.  That  is  the  general 
statement. 

Then  you  get  into  the  specifics  when  you  go  to  trial.  You  make 
it  very  clear  exactly  what  has  been  lost  in  the  way  of  bodily  func- 
tions, psychic  injury. 

Mr.  Spence.  Like  suppose  he  lost  his  potency.  I  don't  want  any- 
body to  know  that  I  am  impotent. 

Senator  COHEN.  It  is  possible. 

Mr.  Spence.  So  let  us  have  a  secrecy  agreement  about  that.  Is 
that  what  you  mean? 

Senator  Cohen.  I  was  just  getting  in  that  realm. 

Mr.  Spence.  Well,  I  suppose  there  are  cases  of  that  kind,  Sen- 
ator, and  we  have  to  make  room  for  that,  but  by  and  large  those 
are  not  the  cases  that  we  see.  They  are  generally  not  the  kinds  of 
cases  that  we  see,  and  we  don't  try  to  pass  legislation,  I  hope,  in 
this  country  based  upon  exceptions,  but  based  upon  what  is  the 
common  defect  in  the  country.  We  mustn't  give  away  the  common 
problem  in  order  to  save  the  exceptions. 

Senator  Cohen.  We  see  that  in  various  other  areas.  For  example, 
FDA  may  find  a  single  bottle  of  aspirin  that  has  been  contaminated 
and  there  have  been  serious  consequences  flowing  to  one  individ- 
ual. That  is  publicized,  and  there  are  serious  consequences  flowing 
from  that  to  the  manufacturer.  Yet,  in  those  cases  we  rule  that  be- 
cause of  its  importance,  because  of  the  potential  for  damage  to  a 
greater  number  of  people,  that  is  a  risk  the  manufacturer  must  as- 
sume. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  KOHL.  We  thank  you  very  much,  Senator  Cohen. 

Folks,  you  have  been  very  helpful  to  us.  We  appreciate  your  tak- 
ing the  time  to  come  and  testify.  Thank  you. 

We  have  one  more  panel  and  it  will  present  the  perspectives  of 
two  thoughtful  legal  scholars.  Professor  Jack  Friedenthal  is  Dean 
of  the  George  Washington  University  Law  School.  He  has  taught 
law  for  more  than  35  years  and  is  the  coauthor  of  a  leading  text 
on  civil  procedure. 

Charles  Clausen  is  a  professor  of  law  at  Marquette  University 
Law  School  in  Milwaukee  and  the  principal  drafter  of  the  Wiscon- 
sin Rules  of  Civil  Procedure.  For  years,  he  has  also  practiced  law, 
so  he  brings  a  unique  blend  of  perspectives  on  the  legal  system  to 
this  discussion. 

We  appreciate  your  being  here,  gentlemen,  and  we  would  like 
you  to  limit  your  introductory  comments  to  5  minutes. 

Professor  Friedenthal? 
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PANEL  CONSISTING  OF  JACK  H.  FRIEDENTHAL,  DEAN, 
GEORGE  WASHINGTON  UNIVERSITY  SCHOOL  OF  LAW,  WASH- 
INGTON, DC;  AND  CHARLES  D.  CLAUSEN,  DIRECTOR  OF 
CLINICAL  EDUCATION,  MARQUETTE  UNTVERSITY  LAW 
SCHOOL,  MILWAUKEE,  WI 

STATEMENT  OF  JACK  H.  FRIEDENTHAL 

Mr.  FRIEDENTHAL.  Thank  you  very  much.  I  appreciate  being  here 
and  being  able  to  give  my  views. 

I  want  to  make  it  very  clear  that  what  I  am  talking  about  here 
is  the  specific  proposal  that  is  before  us,  the  one  that  deals  with 
a  proposed  amendment  by  Congress  to  Federal  rule  26(c),  the  pro- 
tective order  in  discovery.  There  is  a  major  distinction  to  be  made 
between  final  decisions  that  are  made  and  protected  and  discovery 
orders. 

Discovery  takes  place  after  a  suit  is  filed.  As  Senator  Cohen  has 
pointed  out,  pleadings  do  give  in  many  cases  the  nature  of  the  case. 
They  are  not  secret.  Other  methods  of  information  that  appear  in 
newspapers  and  the  like  give  public  information.  The  problem  with 
discovery  is  that  in  order  to  give  people  a  broad  view  of  a  case  and 
to  give  every  opportunity  both  for  plaintiffs  and  defendants  to  de- 
velop their  case,  we  have  broadened  the  right  of  people  to  get  infor- 
mation from  one  another  to  what  we  call  things  that  may  lead  to 
admissible  evidence,  not  just  admissible  evidence,  but  things  that 
may  lead  to  it. 

We  have  a  definition  of  relevance  that  is  extremely  broad,  so  it 
allows  lawyers  in  the  suit  for  the  parties  to  explore  deeply  into 
each  other  side's  potential,  and  many  of  the  things  turned  up  there 
will  never  see  the  light  of  day  in  a  courtroom  because  they  are 
barred  by  the  rules  of  evidence,  they  are  extremely  private,  and  the 
like. 

I  have  read  the  proposed  rule  that  Judge  Higginbotham  was 
talking  about  just  a  few  minutes  ago.  That  is  a  sensible  rule.  It 
changes  the  approach  slightly  so  that  Federal  judges  may  be  more 
aware  of  problems  in  keeping  things  quiet,  so  to  speak,  but  there 
are  many  situations  that  occur  in  litigation  where  there  are  needs 
for  privacy.  It  is  a  balance,  and  the  balance  is  not,  I  am  afraid,  al- 
ways on  the  side  of  disclosure.  There  are  personal  things.  Again, 
Senator  Cohen  pointed  out  that  there  may  be  situations. 

Lawyer  Spence,  of  course,  would  like  a  bill  that  would  allow  full 
disclosure.  For  one  thing,  what  will  happen  in  a  case  if  a  bill  like 
this  passes  and  it  is  fairly  applied  by  Federal  judges?  The  breadth 
of  the  bill  which  says  that  the  judge  cannot  give  an  order  unless 
he  finds  that  the  order  would  not  restrict  the  disclosure  of  informa- 
tion which  is  relevant  to  the  protection  of  public  health — well,  an 
individual  in  a  particular  case  as  a  matter  of  impeachment  during 
a  deposition  may  have  to  reveal  that  he  has  a  disease,  AIDS.  Is 
that  relevant  to  public  protection?  I  suppose  it  is  if  a  judge  can't 
give  a  protective  order  to  protect  the  witness. 

Now,  you  know,  we  talk  about  people  going  into  the  courts. 
Judge  Mikva  is  clear  about  this.  The  courts  should  be  open.  I  have 
no  objection  to  the  courts  being  open,  but  understand  that  defend- 
ants and  witnesses,  innocent  people,  are  brought  into  court  with  no 
choice.  They  have  no  choice.  The  only  choice  they  have  is  to  do 
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what  will  help  people  like  lawyer  Spence,  who  will  come  into  a  situ- 
ation and  say,  ah  hah,  you  cannot  get  a  protective  order. 

He  signs,  and  he  admits  that  he  signs  in  every  case  in  these  set- 
tlements, these  protective  orders.  Why?  What  is  going  to  happen 
here?  Those  protective  orders  that  he  is  talking  about  are  simply 
going  to  go  back  one  step,  and  the  step  they  are  going  to  go  back 
to  is  that  no  suit  will  be  filed.  If  you  file  suit  in  this  case,  we  will 
cut  the  amount  of  our  agreement,  so  don't  file  any  suit. 

You  will  simply  move  back  even  to  a  more  hidden  position  the 
settlements  in  these  major  cases,  but  there  are  a  number — I  have 
them  in  my  testimony;  I  don't  think  I  need  to  go  over  all  of  them— 
where  individuals  can  come  up.  Take  the  case  of  a  person  who  is 
hit  by  a  car  and  the  sole  question  has  nothing  to  do  with  product 
liability.  The  sole  question  is  does  this  individual — what  was  his 
condition  at  the  time  that  he  was  hit;  how  much  damage  has  he 
suffered. 

You  find  out  that  he  has  a  disease.  He  has  AIDS  or  he  has  syphi- 
lis. Now,  does  that  information  protect  the  public  interest — I  mean, 
is  that  relevant  to  the  public  interest?  Yes.  I  suppose  if  the  judge 
looks  at  that  within  the  meaning  of  this  statute  as  it  stands  today, 
the  judge  says,  gee,  that  is  relevant  to  health  and  safety;  this  per- 
son might  have  relations  with  somebody  else  or  with  a  number  of 
people.  Those  are  small  examples.  There  are  many,  many  others. 

My  time  is  up,  and  I  will  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Friedenthal  follows:] 

Prepared  Statement  of  Jack  H.  Friedenthal 

I.  BACKGROUND 

My  name  is  Jack  Friedenthal.  I  am  the  Dean  of  the  George  Washington  Univer- 
sity School  of  Law.  I  am  a  member  of  the  California  and  Washington,  D.C.,  bars, 
and  have  taught  (and  practiced)  law  for  more  than  35  years.  My  main  subjects  are 
Civil  Procedure  and  Evidence.  I  am  the  co-author  (with  Professors  Jack  Cound  of 
the  University  of  Minnesota  and  Arthur  Miller  of  Harvard  and  Dean  John  Sexton 
of  New  York  University)  of  a  casebook  in  civil  Procedure  that  first  appeared  in  1967 
and  is  now  in  its  sixth  edition.  I  am  also  the  co-author  of  a  text  in  civil  procedure 
(with  Professor  Miller  and  Dean  Mary  Kay  Kane  of  the  Hastings  College  of  Law) 
that  first  appeared  in  1985  and  is  now  in  its  second  edition.  I  have  written  numer- 
ous articles  on  civil  procedure  topics  including  the  rules  of  discovery. 

I  have  been  requested  to  give  my  views  on  the  pending  amendment  to  Chapter 
111  of  Title  28  of  the  United  States  Code.  I  have  several  concerns  about  the  pro- 
posed amendment  to  Federal  Rule  26(c)  which  are  set  forth  below. 

II.  OBJECTIONS  TO  THE  METHOD  OF  AMENDING  A  FEDERAL  RULE  BY  STATUTE  WITHOUT 
GOING  THROUGH  THE  PROCESS  NORMALLY  RESERVED  FOR  SUCH  ALTERATIONS 

Ever  since  the  Rules  Enabling  Act,  28  U.S.C.  Title  28,  Section  2072  was  enacted 
in  1934,  new  rules  of  civil  procedure  and  amendments  to  existing  rules  have  first 
been  considered  by  an  Advisory  Committee  operating  under  the  scope  of  the  Su- 
preme Court  of  the  United  States.  Proposals  are  studied  by  that  committee  in  detail, 
alterations  are  circulated  nationwide  for  comment,  final  rules  are  presented  to  the 
Supreme  Court  for  adoption,  and,  if  adopted,  such  rules  are  presented  to  Congress 
for  possible  action  before  they  go  into  effect. 

This  process  gives  those  individuals  who  are  most  familiar  with  the  rules  and  the 
procedures  in  court,  including  federal  judges,  the  opportunity  to  consider  carefully 
whether  or  not  a  particular  proposal  makes  sense  and  whether  the  proposed  rule 
will  not  engender  unseen  or  underemphasized  side  effects  that  will  make  "the  cure 
worse  than  the  disease."  In  some  cases  rules  have  been  tested  in  a  few  federal  dis- 
trict courts  before  they  have  been  mandated  generally. 

Overall  this  process  has  worked  well.  I  am  concerned  then  when  that  process  is 
to  be  abandoned  in  favor  of  a  congressional  enactment  that  lacks  the  same  safe- 
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guards.  Consider  the  current  proposed  legislation.  Although  I  and  my  colleagues 
keep  up  with  legislation  as  much  as  possible,  I  was  unaware  of  the  bill  until  very 
recently  when  it  was  brought  to  my  attention  by  a  member  of  your  committee.  None 
of  my  five  colleagues  who  teach  Civil  Procedure  had  heard  of  the  proposal  until  I 
informed  them  and  asked  their  opinions  about  it.  No  one  in  other  schools  to  whom 
I  have  spoken  had  heard  of  the  proposal.  This  would  not  have  been  the  case  had 
the  proposal  come  through  the  Advisory  Committee.  Even  if  I  personally  had  no  im- 
mediate negative  reaction  to  the  substance  of  the  proposal,  I  would  be  upset  by  the 
failure  to  let  others  who  study  and  live  with  the  procedural  rules  on  a  daily  basis 
have  the  usual  input. 

III.  DIFFICULTIES  WITH  THE  PROPOSAL 

a.  The  proposed  amendment  to  Rule  26(c)  does  not  accomplish  its  purpose  except 
in  haphazard  fashion. 

The  proposed  amendment  appears  to  be  designed  to  ensure  to  the  world  that  mat- 
ters relevant  to  the  protection  of  public  health  and  safety  are  brought  to  light.  Un- 
fortunately the  rule  does  not  ensure  that  that  will  occur.  If  one  wants  to  accomplish 
such  a  purpose,  then  a  statute  should  be  proposed  that  would  require  a  federal  court 
to  publicize  such  information  and  would  not  leave  it  to  the  parties  or  the  media  to 
make  the  information  public.  There  are  many  cases  today  where  such  information 
is  hidden  in  the  files;  no  protective  order  is  sought  because  there  is  no  threat  of  dis- 
closure by  anyone.  I  doubt  that  the  members  of  this  committee,  or  Congress  as  a 
whole,  would  approve  a  mandatory  disclosure  bill.  Yet  without  it,  the  purpose  for 
which'  the  current  proposal  is  designed  will  be  carried  out  only  in  random  fashion. 

b.  The  proposed  amendment  to  Rule  26(c)  will  become  more  of  a  tactical  weapon 
for  parties  to  litigation  than  a  means  of  obtaining  public  disclosure. 

Today  we  can  rely  on  the  federal  district  judges  carefully  to  consider  whether  or 
not,  under  all  of  the  circumstances,  disclosure  of  information  obtained  during  the 
discovery  process  should  be  restricted.  In  cases  where  protection  appears  necessary, 
parties  can  present  or  discover  sensitive  information  in  order  that  the  case  can  fair- 
ly be  determined.  By  tying  the  hands  of  the  court,  a  party  may  be  able  to  force  a 
settlement  by  threatening  public  disclosure  of  information  that  is  not  accurate,  but 
which,  if  revealed,  can  do  enormous  harm  to  the  opposing  side. 

Consider  the  following  example.  Plaintiff  drug  company  sues  defendant,  a  former 
employee,  for  damages,  alleging  that  the  latter  is  engaging  in  unfair  competition  by 
producing  a  particular  drug.  Defendant  claims  that  plaintiffs  rival  product  is  unsafe 
and  that  therefore  plaintiff  has  suffered  no  harm.  Defendant  obtains,  through  nor- 
mal discovery,  the  copy  of  a  letter  written  to  plaintiff  by  an  alleged  user  of  plaintiffs 
product,  claiming  that  the  user  suffered  serious  injury  because  of  his  use  of  the 
drug  Plaintiff  informs  the  court  that  despite  the  fact  that  thousands  of  people  have 
used  its  product,  this  is  the  only  letter  of  complaint  it  has  received  and  believes  the 
letter  to  be  fraudulent  (and  possibly  prepared  and  sent  at  defendant's  behest).  The 
court  has  some  reason  to  believe  that  the  letter  may  indeed  be  fraudulent,  but,  be- 
cause of  the  adoption  of  the  proposed  Rule  26(c),  it  cannot  issue  a  protective  order. 
Defendant  threatens  to  leak  the  letter  to  the  press.  If  it  does,  it  will  seriously  dam- 
age plaintiffs  business  even  though,  in  fact,  the  drug  is  safe  and  plaintiff  will  ulti- 
mately prevail  in  the  suit.  Plaintiff  will  either  have  to  drop  the  action  or  suffer  seri- 
ous consequences. 

The  proposed  amendment  will  be  more  likely  to  inhibit  valid  suits  or  iorce  unjust 
settlements  than  to  disclose  significant  information  regarding  the  health  and  safety 
of  the  public. 

c.  The  proposed  amendment  may  permit  unjust  invasion  into  the  privacy  of  inno- 
cent individuals. 

Situations  exist  where  the  need  for  a  protective  order  would  appear  clearly  to 
outbalance  the  need  for  public  disclosure.  The  propose  amendment  could  result  in 
cruel,  unwarranted  revelation  of  private  information  as  to  parties  and  even  to  other- 
wise uninvolved  witnesses.  Several  examples  come  to  mind. 

i)  Plaintiff,  a  pedestrian,  is  injured  when  defendant  drives  through  a  stop  sign 
and  hits  plaintiff.  During  the  course  of  discovery  regarding  damages,  plaintiff 
is  required  to  reveal  her  physical  condition  before  the  accident.  Plaintiff  re- 
veals that  she  suffers  from  AIDS  and  requests  a  protective  order  so  that  that 
information  will  not  be  revealed  to  the  public.  Since  the  trial  court  technically 
cannot  find  that  the  information  is  not  "relevant  to  the  protection  of  public 
health  or  safety,"  the  protective  order  must  be  denied. 
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ii)  Several  plaintiffs  suffer  injuries  during  the  course  of  an  abortion  procedure 
performed  at  defendant  clinic.  Plaintiffs  claim  that  the  methods  used  by  the 
clinic  are  improper  and  bring  their  action  in  the  form  of  a  class  suit  on  behalf 
of  all  other  women  who  suffered  similar  injuries  at  the  clinic.  Plaintiffs  seek 
discovery  of  the  names  of  all  women  who  have  had  abortions  at  the  clinic  and 
who  have  complained,  or  whose  gynecologists  have  complained,  formally  or  in- 
formally, to  the  clinic  about  the  results  of  the  procedure  in  question.  The 
court  believes  that  defendant  should  turn  over  the  names  but  wishes  to  issue 
a  protective  order  to  avoid  publication  of  the  names  so  obtained.  If  the  names 
are  made  public,  many  innocent  women  who  are  unaware  of  the  suit  may  be 
humiliated.  Nevertheless,  defendant  can  argue  that  revelation  of  the  names 
of  the  women  will  allow  other  women,  who  are  considering  undergoing  the 
procedure,  to  call  on  those  named  for  information  in  order  to  protect  their 
health  and  safety.  Thus  no  protective  order  can  be  granted. 
hi)  In  a  child  custody  case  between  plaintiff  and  defendant,  a  reluctant  wit- 
ness is  subpoenaed  to  give  a  deposition.  Her  testimony  is  favorable  to  the  plaintiff. 
Thereupon,    defendant's   attorney   seeks   to   establish   that   the   witness   is   biased 
against  defendant.  Upon  questioning,  the  witness  reveals  that  she  had  an  affair 
with  the  defendant  as  a  result  of  which  she  contracted  syphilis.  The  witness  seeks 
a  court  order  barring  public  disclosure  of  her  testimony.  Since  technically,  at  least, 
public  health  is  at  stake,  the  order  would  have  to  be  denied. 

There  are  other  types  of  cases  and  situations  in  which  the  decision  to  bar  or  not 
to  bar  disclosure  must  be  made  in  light  of  all  the  attendant  circumstances.  Only  the 
trial  judge  can  properly  determine  whether  protection  is  necessary. 

Some  may  say  that  in  the  examples  given  above,  the  trial  judge  would  be  per- 
mitted to  balance  the  facts  and  could  make  the  necessary  finding  under  the  pro- 
posed statute  to  issue  a  protective  order.  If  that  is  so,  then  the  proposed  change  will 
nave  virtually  no  effect  and  will  leave  the  matter  to  the  trial  judge  as  is  the  case 
today.  Moreover,  the  ambiguity  as  to  the  meaning  of  the  statute  would  cause  sub- 
stantial mischief,  with  different  interpretations  in  different  courts  or  among  judges 
of  the  same  court. 

IV.  CONCLUSION 

The  proposed  bill  is  not  an  effective  instrument  to  accomplish  the  purposes  for 
which  it  is  intended. 

Senator  Kohl.  We  thank  you  very  much,  professor. 
Professor  Clausen? 

STATEMENT  OF  CHARLES  D.  CLAUSEN 

Mr.  Clausen.  Mr.  Chairman,  thank  you,  and  thank  you  for  invit- 
ing me  to  testify  on  this  legislation.  I  salute  you  for  the  leadership 
you  have  demonstrated  in  this  particular  area.  I  am  the  last  speak- 
er and  my  remarks  will  be  short.  I  have  filed  written  testimony 
with  the  subcommittee. 

Let  me  start  out  by  responding  to  the  dean's  comments.  It  seems 
to  me  that  the  kinds  of  concerns  that  he  just  raised — for  example, 
the  person  who  is  suffering  from  AIDS  or  syphilis  or  some  other 
communicable  disease — would  not  be  something  that  would  have  to 
be  disclosed  under  this  bill  because  the  mere  fact  that  somebody 
has  a  disease  that  might  be  communicated  to  somebody  else  does 
not,  to  me,  implicate  public  health  or  public  safety.  So  that,  to  me, 
is  not  a  serious  concern. 

If  I  could  also  respond  to  Senator  Cohen's  point  about  the  plain- 
tiff who  doesn't  want  any  publicity,  you  put  the  question  to  Gerry 
Spence  and  I  would  suggest  that  the  plaintiff  that  doesn't  want 
high  visibility  probably  would  not  go  to  Gerry  Spence. [Laughter.] 

Senator  Cohen.  I  started  to  qualify  my  remarks  after  I  thought 
of  that. 

Mr.  Clausen.  He  would  come  to  me.  [Laughter.] 
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I  teach  a  course  in  legal  ethics,  Mr.  Chairman,  and  in  that  course 
I  teach  my  students  that  it  is  professional  misconduct  to  unlawfully 
obstruct  another  party's  access  to  evidence;  to  unlawfully  conceal 
documents  or  other  material  having  potential  evidentiary  value;  to 
knowingly  disobey  obligations  under  the  rules  of  court,  including 
the  discovery  and  disclosure  obligations;  and  to  fail  to  make  reason- 
ably diligent  efforts  to  comply  with  a  legally  proper  discovery  re- 
quest by  an  opposing  party.  I  teach  them  that  it  is  professional 
misconduct  to  engage  in  conduct  involving  dishonesty  or  conduct 
prejudicial  to  the  administration  of  justice,  and  I  teach  them  that 
a  lawyer  is  not  only  a  representative  of  clients,  but  also  an  officer 
of  the  legal  system  and  a  public  citizen  having  special  responsibil- 
ity for  the  quality  of  justice. 

These  teachings  don't  originate  with  me,  although  I  certainly  en- 
dorse them.  They  come  directly  from  the  ABA  Model  Rules  of  Pro- 
fessional Conduct  which  have  been  adopted  as  the  law  in  most  of 
the  United  States.  These  precepts  are  all  too  commonly  ignored  in 
the  kinds  of  cases  that  the  sunshine  in  litigation  bill  would  affect, 
cases  involving  defective  products,  toxic  torts,  environmental  con- 
tamination, and  some  professional  incompetency  cases. 

In  product  liability  cases,  for  example,  the  reality  of  pretrial 
practice  is  not  the  pious  precepts  of  the  ABA  Model  Rules  of  Profes- 
sional Conduct  or  fair  and  reasonable  access  to  evidence  under  the 
discovery  rules  promulgated  by  the  U.S.  Supreme  Court.  Rather, 
the  injured  consumer  and  her  lawyer  will  often  be  faced  with  a 
stone  wall  of  resistance  to  disclosure  of  relevant  information. 

If  the  consumer  is  but  one  of  hundreds  or  thousands,  or  indeed 
millions  of  consumers  injured  or  at  risk  of  injury  or  illness  from  the 
product,  concealment  of  relevant  information  by  stonewalling  or 
other  stratagems  like  secrecy  orders  become  not  less  likely,  but 
more  likely.  Consider,  for  example,  the  hearing  just  last  week  be- 
fore the  House  Committee  on  Health  and  the  Environment  involv- 
ing the  tobacco  industry's  concealment  of  certain  addiction  studies, 
and  consider  significantly  Dow  Coming's  behavior  with  respect  to 
silicone  gel  breast  implant  information  that  was  concealed  from 
consumers  and  from  the  courts  and  from  the  FDA. 

Secrecy  orders  are  but  one  weapon  in  the  defendant's  defensive 
arsenal.  I  mention  a  number  of  the  other  common  weapons  in  my 
written  testimony.  All  of  these  nasty  defensive  games,  refined  to 
the  state  of  a  fine  art  by  too  many  of  the  Nation's  best  educated 
and  best  compensated  lawyers,  have  one  goal,  to  conceal  informa- 
tion that  should  be  disclosed  under  the  provisions  of  the  Rules  of 
Civil  Procedure  and  the  Rules  of  Professional  Conduct. 

It  is  bad  enough  when  these  games  are  played  in  cases  involving 
unique  and  discreet  injuries,  for  example,  where  one  defendant 
pokes  one  plaintiff  in  the  eye  with  a  sharp  stick.  When  the  games 
are  played  in  cases  involving  injury  or  risk  of  injury  affecting  hun- 
dreds or  thousands  or  millions  of  Americans,  the  games  are  shame- 
ful and  potentially  dangerous.  One  is  reminded  of  the  joke  about 
laboratory  scientists  preferring  lawyers  to  lab  rats  because  there 
are  some  things  rats  won't  do. 

I  support  this  legislation.  Information  relevant  to  public  health 
and  public  safety  ought  not  to  be  a  bargaining  chip  in  resolving 
what  are  otherwise  private  disputes.  The  Preamble  to  the  U.S. 


63 

Constitution  tells  us  that  the  Nation  was  formed  to  establish  jus- 
tice and  to  promote  the  general  welfare.  When  Ford  Motor  Co.  or 
Suzuki  Motor  Co.  or  Dow  Corning  or  Philip  Morris  or  Fisons  is 
sued  for  injuries  allegedly  due  to  a  defective  product,  the  suit  is  es- 
sentially different  from  the  suit  where  one  defendant  pokes  one 
plaintiff  in  the  eye  with  a  sharp  stick. 

Product  suits,  environmental  contamination  suits,  and  some  oth- 
ers implicate  the  general  welfare,  the  common  good,  public  health 
and  public  safety.  The  public  interest  deserves  protection  and  this 
legislation  will  help  provide  that  protection. 

[The  prepared  statement  of  Mr.  Clausen  follows:] 

Prepared  Statement  of  Prof.  Charles  D.  Clausen 

Mr.  Chairman,  in  the  few  minutes  that  I'm  privileged  to  speak  in  favor  of  the 
Sunshine  In  Litigation  bill,  I  would  like  to  address  in  broad  brush  fashion  the  larger 
problem  of  which  secrecy  orders  are  a  part.  I  refer  to  the  dishonest  and  disgraceful 
defensive  tactics  too  often  employed  in  product  liability  cases  by  manufacturers  and 
their  lawyers. 

I  have  spent  20  years  actively  practicing  law  and  15  years  teaching  at  Marquette 
University  Law  School.  I  just  returned  to  full  time  teaching  this  year  after  8  years 
as  a  shareholder  at  a  civil  litigation  boutique  in  Milwaukee,  a  business  litigation 
firm,  not  personal  injury.  I  teach  a  Pretrial  Litigation  course  and  a  Professional  Re- 
sponsibility or  legal  ethics  course. 

I  am  sad  to  report  that  when  it  comes  to  the  defense  of  injury  cases,  especially 
those  involving  public  health  and  public  safety,  legal  and  business  ethics  and  re- 
sponsibility too  often  take  a  back  seat  to  the  bottom  line.  I  am  not  speaking  of  thinly 
capitalized  fly  by  night  manufacturers  and  shysters.  I  refer  to  the  country's  (and 
world's)  largest  manufacturing  concerns  and  highly  educated  highly  compensated 
lawyers  from  silk  stocking  firms. 

In  my  Professional  Responsibility  course,  I  teach  my  students  that  it  is  profes- 
sional misconduct: 

(a)  to  unlawfully  obstruct  another  party's  access  to  evidence 

(b)  to  unlawfully  conceal  a  document  or  other  material  having  potential 
evidentiary  value 

(c)  to  counsel  or  assist  another  person,  including  a  client,  to  engage  in 
these  acts 

(d)  to  knowingly  disobey  an  obligation  under  the  rules  of  a  court,  includ- 
ing discovery  and  disclosure  obligations,  except  for  an  open  refusal  based 
on  an  assertion  that  no  valid  obligation  exists 

(e)  to  make  a  frivolous  discovery  request  or  fail  to  make  reasonably  dili- 
gent efforts  to  comply  with  a  legally  proper  discovery  request  by  an  oppos- 
ing party. 

I  teach  them  that  it  is  professional  misconduct  to  engage  in  conduct  involving  dis- 
honesty or  conduct  prejudicial  to  the  administration  of  justice. 

I  teach  them  that  a  lawyer  is  not  only  a  representative  of  clients,  but  also  an  offi- 
cer of  the  legal  system  and  a  public  citizen  having  special  responsibility  for  the  qual- 
ity of  justice. 

These  teachings  do  not  originate  with  me,  although  I  certainly  endorse  them. 
They  come  directly  from  the  American  Bar  Association  Model  Rules  of  Professional 
Conduct,  which  have  been  adopted  as  the  law  in  most  of  the  United  States. 

These  precepts  are  all  too  commonly  ignored  in  the  kinds  of  cases  that  the  Sun- 
shine in  Litigation  bill  would  affect:  cases  involving  defective  products,  toxic  torts, 
environmental  contamination,  and  some  professional  imcompetency  cases. 

In  product  liability  cases,  for  example,  the  reality  of  pretrial  practice  is  not  the 
pious  precepts  of  the  ABA  Model  Rules  of  Professional  Conduct:  fair  and  reasonable 
access  to  evidence  under  the  discovery  rules  promulgated  by  the  U.S.  Supreme 
Court.  Rather,  the  injured  consumer,  and  her  lawyer,  will  often  be  faced  with  a 
stonewall  of  resistance  to  disclosure  of  relevant  information.  If  the  consumer  is  but 
one  of  hundreds  or  thousands  or  indeed  millions  of  consumers  injured  or  at  risk  of 
injury  or  illness  from  the  product,  concealment  of  relevant  information  by 
stonewalling  and  other  stratagems  becomes  not  less  likely  but  more  likely.  Consider, 
for  example  the  hearing  just  last  week  before  the  House  Subcommittee  on  Health 
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and  the  Environment  involving  the  tobacco  industry's  concealment  of  certain  addic- 
tion studies.  Consider  Dow  Coming's  concealment  of  information  about  silicone  gel 
breast  implants  from  consumers,  the  courts,  and  even  the  FDA.  Teich  v.  Food  and 
Drug  Administration,  751  F.  Supp.  243  (D.D.C.  1990).  For  a  recent  case  that 
thoughtfully  considers,  and  rejects,  the  notion  that  lawyers  have  an  ethical  duty  to 
conceal  relevant  information  in  a  product  liability  case,  I  invite  the  Subcommittee's 
attention  to  Washington  State  Physicians  Ins.  Exchange  v.  Fisons,  122  Wash. 2d  299, 
858P.2d  1054(1993). 

Secrecy  orders  are  but  one  weapon  in  defendants'  defensive  arsenal.  Among  the 
other  weapons  all  too  regularly  deployed  to  conceal  relevant  information  are: 

1.  Boilerplate  objections  to  discovery 

2.  Deconstructive  interpretations  of  discovery  requests 

3.  Undisclosed  unilateral  limitations  on  scope  of  relevancy 

4.  Evasive  responses 

5.  Misleading  responses 

6.  False  responses 

7.  Delaying  responses:  "The  search  continues  *  *  *" 

8.  Disingenuous  claims  of  attorney  client  privilege  and  immunity  from  discovery 
under  the  work  product  doctrine 

9.  "Dump  truck"  discovery,  "shuffled  decks,"  "needles  in  the  haystack,"  and  "dia- 
mond in  the  dung  heap" 

All  of  these  nasty  games,  refined  to  the  state  of  a  fine  art  by  too  many  of  the  na- 
tion's best  compensated  lawyers,  have  one  object:  to  conceal  information  that  should 
be  disclosed  under  the  provisions  of  the  rules  of  civil  procedure  and  the  rules  of  pro- 
fessional conduct  it  is  bad  enough  when  these  games  are  played  in  cases  involving 
unique  and  discrete  injuries,  e.g.,  where  D  pokes  P  in  the  eye  with  a  sharp  stick. 
When  the  games  are  played  in  cases  involving  injury  or  risk  of  injury  affecting  hun- 
dreds orthousands  or  millions,  the  games  are  shameful  and  potentially  dangerous. 
One  is  reminded  of  the  joke  about  scientists  preferring  lawyers  to  laboratory  rats 
because  there  are  some  things  rats  won't  do. 

I  support  the  Sunshine  in  Litigation  bill.  Information  relevant  to  public  health 
and  public  safety  ought  not  be  a  bargaining  chip  in  resolving  what  are  otherwise 
private  disputes.  The  Preamble  to  the  United  States  Constitution  tells  us  that  the 
nation  was  formed  to  "establish  justice"  and  "to  promote  the  general  welfare."  When 
Ford  Motor  Company,  or  Suzuki  Motor  Company,  or  Dow  Corning,  or  Philip  Norris, 
or  Fisons  is  sued  for  injuries  allegedly  due  to  a  defective  products  the  suit  is  essen- 
tially different  from  the  suit  charging  D  with  poking  P  in  the  eye  with  a  sharp  stick. 
Product  suits,  environmental  contamination  suits  and  some  others  implicate  the 
general  welfare,  the  common  good,  public  health  and  public  safety.  The  public  inter- 
est deserves  protection  and  the  sunshine  in  Litigation  bill  will  help  provide  that  pro- 
tection. 

I  briefly  address  some  of  the  arguments  made  against  this  legislation. 

1.  Discovery  is  private.  This  argument  is  usually  grounded  on  Seattle 
Times  Co.  v.  Rhinehart,  467  U.S.  20  (1984).  I  do  not  read  Seattle  Times  to 
stand  for  the  general  proposition  that  discovery  is  private.  The  case  in- 
volved the  reconciling  of  competing  First  Admendent  claims. The  newspaper 
claimed  freedom  of  the  press  and  freedom  of  speech. Rinehart  claimed  free- 
dom of  religion,  freedom  of  association,  and  privacy  interests.  The  Court  fa- 
vored Rinehart's  interests  over  the  newspaper's.  The  court  expressly  recog- 
nized that  pretrial  discovery  is  a  matter  of  legislative  grace.  467  U.S.  at  32. 
Cases  from  the  First  Circuit  and  the  Second  Circuit,  decided  after  Seattle 
Times,  recognize  a  presumptive  public  right,  legislatively  grounded,  to  ac- 
cess to  discovery  materials. In  each  case,  the  Supreme  Court  denied  review 
by  certiorari.  In  re  "Agent  Orange"  Product  Liability  Litigation,  821  F.2d 
139,  145-45  (2d  Cir.),  cert,  denied,  484  U.S.  953  (1987);  Public  Citizen  v. 
Liggett  Group  Inc.,  858  F.2d  775,  789  (1st  Cir.  1966),  cert,  denied,  488  U.S. 
1030  (1969) 

2.  This  legislation  will  unnecessarily  add  to  the  burden  of  our  already 
overburdened  federal  judges. 

First,  ensuring  that  federal  court  orders,  even  those  entered  on  stipula- 
tion of  the  parties,  do  not  negatively  impact  public  health  or  public  safety 
seems  to  me  to  be  a  necessary  and  desirable  burden.  The  federal  courts  are 
part  of  the  same  government  that  was  established  not  only  in  order  to  "es- 
tablish justice"  but  also  to  "promote  the  general  welfare." 

Second,  I  do  not  believe  that  this  legislation  will  create  a  tremendous 
burden.  Cases  involving  public  health  and  safety  do  not  comprise  a  large 
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share  of  the  federal  caseload.  In  the  cases  that  do  implicate  public  health 
and  safety  concerns,  federal  judges  have  resources  available  to  handle 
whatever  burden  this  legislation  will  impose. 

The  first  resources  the  judge  will  turn  to  are  the  lawyers  in  the  case.  If 
both  plaintiffs  and  defense  counsel  stipulate  and  certify  that  a  protective 
order  does  not  implicate  public  health  or  safety  concerns,  the  judge  should 
generally  be  able  to  rely  on  such  certifications  by  counsel.  Counsel  of  course 
have  a  special  ethical  duty  not  to  lie  to  or  mislead  a  court.  Violation  of  the 
duty  can  lead  to  disbarment  and  a  host  of  lesser  penalties. 

If  counsel  do  not  agree  on  the  absences  of  public  health  and  safety  con- 
cerns, the  judge  can  review  the  materials  herself  with  in  chambers  re- 
sources, refer  the  matter  to  a  magistrate  judge,  or  appoint  a  special  master. 
A  few  years  ago,  a  Wisconsin  circuit  court  judge  appointed  me  a  special 
master  to  review  claims  of  attorney  client  and  work  product  privileges  for 
hundreds  of  documents  in  a  Reye's  Syndrome/aspirin  case.  The  judge  let  the 
parties  know  that  he  was  going  to  assess  my  costs  (at  about  $200  per  hour) 
to  the  appropriate  party  based  on  his  review  of  the  results  of  the  referral. 
Out  of  the  hundreds  of  documents,  I  found  less  than  a  handful  subject  to 
good  faith  claims  of  privilege.  The  court  imposed  my  costs  on  the  defendant, 
ordered  disclosure,  and  the  case  promptly  settled. 

3.  Litigation  is  private;  public  health  and  public  safety  concerns  should 
be  left  to  regulatory  agencies.  I  offer  three  observations. 

First,  to  the  extent  this  argument  equates  silicone  gel  breast  implant  and 
Suzuki  rollover  cases  with  P's  suit  against  D  for  the  poke  in  the  eye,  it  is 
ludicrous. 

Second,  this  argument  is  simply  a  plea  for  a  continuation  of  concealment 
and  the  status  quo.  The  regulatory  agencies  are  not  up  to  the  job  of 
conprehensively  protecting  the  public  and  they  are  not  likely  to  get  any 
more  capable  under  1990's  budget  restraints.  Furthermore,  (a)  regulated  in- 
dustries may  be  no  more  forthcoming  in  filing  damaging  information  with 
regulatory  agencies  than  they  are  in  responding  to  discovery  requests,  and 
(b)  the  agencies  themselves  have  a  regrettable  tendency  to  bed  down  with 
the  regulatees.  Consider,  for  example,  the  conduct  of  the  Food  and  Drug 
Administration  in  the  Teich  case,  supra,  involving  Dow  Coming's  animal 
studies  and  summary  of  consumer  complaints  involving  silicone  gel  breast 
implants. The  entire  case  is  a  sorry  example  of  federal  agency  fecklessness 
and  company  chutzpah. 

In  connection  with  Sunshine  in  Litigation  legislation,  however,  I  invite  the  sub- 
committee to  consider  the  following  portion  of  Judge  Sporkin's  decision  and  opinion. 
The  judge  was  addressing  Dow  Coming's  claim  that  its  animal  studies  were  "trade 
secrets"  or  "confidential  commercial  information"  immune  from  disclosure  under  the 
Freedom  of  Information  Act 

*  *  *  Dow  morning  has  foreclosed  this  Court  from  having  access  to  perti- 
nent information  it  could  have  used  to  determine  the  competitive  worth  of 
the  animal  studied. 

During  discovery,  plaintiff  learned  of  two  expert  witnesses  familiar  with 
Dow  Coming's  animal  studies.  These  individuals  were  expert  witnesses  in 
breast  implant  product  liability  suits  brought  against  Dow  Corning.  These 
witnesses  were  proffered  by  plaintiff  on  the  issue  of  the  value  of  Dow  Cor- 
ning's  animal  studies  and  the  carcinogenicity  of  silicone  breast  implants. 
Dow  Corning  precluded  their  testimony  because  of  protective  orders  ob- 
tained in  product  liability  suits  settled  by  Dow  morning.  What  is  particu- 
larly troubling  is  that  Dow  Corning  insisted  on  enforcing  these  protective 
orders  in  order  to  preclude  even  an  in  camera  proceeding  which  would  have 
allowed  the  court  to  obtain  the  benefit  of  this  obviously  important  testi- 
mony. *  *  *  [FN  7] 

[FN  7]  What  is  particularly  disturbing  to  this  Court  is  that  Dow  Corning 
has  even  denied  this  important  information  to  the  FDA.  The  agency  has  in- 
formed the  Court  that  it  has  been  unable  to  compel  Dow  Corning  to  furnish 
it  with  this  information.  This  means  that  the  agency  lacks  access  to  signifi- 
cant data  which  is  possibly  vital  to  protecting  public  health. 

Teich  v.  Food  and  Drug  Administration,  751  F.Supp.  243,  254  (1990) 

The  public  health  and  safety  concerns  underlying  the  Sunshine  in  Litigation  bill 
are  serious.  I  commend  the  committee  for  devoting  substantial  attention  to  them. 
I  salute  the  senior  senator  from  my  home  state  for  his  leadership  in  focusing  atten- 
tion on  these  issues. 
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Senator  Kohl.  Thank  you  very  much,  Professor  Clausen. 

I  have  a  question  for  both  of  you.  Some  people  say  that  the  civil 
justice  system  should  focus  on  settling  private  disputes  between 
parties  and  that  it  is  the  role  of  regulators,  not  the  court  system, 
to  help  protect  public  health  and  safety.  Would  you  agree  or  dis- 
agree with  that? 

Mr.  FRIEDENTHAL.  I  do  not  think  that  the  courts  should  be  used 
as  an  instrument  to  keep  things  from  becoming  public  when  there 
is  no  need  for  protection,  and  so  my  answer  is  a  court  is  not  simply 
an  instrument  to  settle  private  disputes,  but  it  can  come  that  way. 
The  problem  is  that  when  we  overdraw  things  and  we  have  bills 
that  go  beyond  the  problem,  or  the  main  problem,  we  do  damage 
to  the  system  that  does  allow  private  individuals  to  settle  private 
disputes,  and  that  is  extremely  important  in  our  society  today. 

All  these  suits  that  come  down  are  not  affected  with  the  public 
interest.  If  we  really  had  a  bill  to  do  what  we  would  want  to  do, 
and  I  don't  advocate  that,  but  it  would  be  a  bill  that  would  say— 
or  what  you  propose  would  be  a  bill  that  would  say  that  any  time 
it  comes  to  the  attention  of  a  Federal  judge  that  the  public  health 
and  safety  is  involved,  the  judge  has  a  duty  to  publicize  that  him- 
self or  herself,  because  this  is  haphazard.  It  doesn't  stop  private 
agreements,  it  doesn't  stop  limitations  that  the  private  individuals 
get  involved  in,  it  doesn't  stop  cases  where  the  parties  have  no  in- 
terest in  public  disclosure,  and  the  result  is  haphazard. 

Senator  KOHL.  Say  that  again.  You  are  saying  you  might  suggest 
that  the  judge,  whenever  he  becomes  aware  of  something  that  in- 
volves the  public  interest,  he  has  a  duty  to  disclose  that? 

Mr.  Friedenthal.  Well,  that  is  the  outcome  of 

Senator  Kohl.  Are  you  suggesting  that  we  change  our  legislation 
to  read  that  way? 

Mr.  Friedenthal.  No.  I  think  that  gets  to  such  an  invasion  of 

privacy 

Senator  Kohl.  So  you  don't  support  that? 

Mr.  Friedenthal.  I  don't  support  it.  But  as  I  say,  the  ultimate 
bill  of  what  you  are  talking  about  would  be  that  bill.  If  the  courts 
are  designed  as  a  place  of  public  interest  as  you  suggest,  and  I  am 
not— I  think  we  have  to  balance  that  is  what  I  am  saying.  If  we 
don't  and  we  say  they  really  are  part  of  our  governmental  oper- 
ation that  should  be  open  in  many  ways,  other  than  very  limited 
things— as  Senator  Simon  pointed  out,  there  are  a  few  things  that 
the  Congress  cannot  speak  about  publicly,  and  so  on. 

If  we  are  going  to  go  that  route  with  our  judges  and  our  courts, 
then  a  bill  like  that  that  would  require  judges  to  publicize  those 
things — now,  those  would  certainly  bring  to  light  all  the  kinds  of 
problems  that  you  suggest,  and  that  is  the  ultimate  answer.  But 
a  bill  on  discovery  and  pretrial  which  is  dealing  with  individuals 
who  are  required — and  many  of  those  are  called  into  court.  They 
don't  have  any  choice.  Defendants  and  witnesses  don't  have  any 
choice.  They  are  subpoenaed  and  brought  into  court  against  their 
will.  They  have  to  lay  out  a  broad  range  of  things  under  Federal 
rule  26,  and  sometimes  they  do  need  protection  and  you  have  to 
balance  the  public  interest. 

I  am  not  against  putting  that  balance— having  a  burden  of  proof 
that  puts  that  balance  on  the  party  seeking  a  protective  order.  I 
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think  that  is  fine.  The  only  thing  I  object  to  is  the  fact  that  the 
way  in  which  this  bill  is  written  is  overbroad,  and  I  understand 
from  your  staff  that  that  is  one  of  the  reasons  that  we  are  having 
this  hearing  to  try  to  get  the  language  correct. 

Senator  Kohl.  Yes,  yes. 

Professor  Clausen? 

Mr.  Clausen.  Well,  one  of  the  problems,  Senator  Kohl,  it  seems 
to  me,  is  that  the  regulatory  agencies  aren't  able  to  provide  the 
kind  of  protection  that  is  necessary  for  consumers,  people  using 
products  out  in  the  marketplace,  and  probably  the  finest  example 
of  that  is  the  Dow  Corning  silicone  gel  breast  implant  situation.  I 
cited  the  case  in  my  written  testimony. 

There,  there  had  been  an  earlier  settlement  of  a  case.  There  was 
a  secrecy  order  in  place.  Subsequently,  a  Dr.  Teich,  for  a  public  in- 
terest health  group,  tried  to  get  Dow  Coming's  animal  studies  and 
a  summary  of  consumer  complaints,  and  the  Food  and  Drug  Ad- 
ministration had  received  those  documents  under  what  was  called 
a  presubmission  review  where,  if  it  looked  like  they  would  have  to 
make  it  public,  they  would  give  it  back,  which  is  what  they  did. 

Dr.  Teich  went  to  the  district  court  just  a  couple  of  blocks  from 
here  to  force  them  not  to  be  so  cozy  when  it  comes  to  secrecy  with 
the  regulated  industry,  and  he  won.  He  got  the  information  re- 
leased, but  Judge  Sporkin  in  that  case  pointed  out  that  even  the 
FDA  couldn't  get  at  certain  information  from  Dow  Corning. 

So  I  think  that  the  bill  that  you  have  introduced  is  not  going  to 
have  Federal  courts  substituting  for  the  regulators  in  the  Federal 
Government,  but  it  will  help  the  regulators  do  their  jobs  by  not 
having  secrecy  orders  in  place. 

Senator  Kohl.  All  right,  one  more  question.  Historically,  gentle- 
men, whenever  anyone  has  proposed  changes  on  rules  governing 
litigation  in  the  courts,  someone  has  inevitably  ruled  that  the  sky 
was  going  to  be  falling  in  when  we  even  begin  with  all  these 
changes.  Of  course,  most  of  the  time,  as  you  know,  the  changes  go 
through  and  our  civil  justice  system  seems  to  adapt  quite  nicely. 

In  looking  at  this  piece  of  legislation,  which  I  particularly  don't 
think  is  earth-shattering  or  really  breaks  much  new  ground,  are  we 
maybe  overdrawing  its  potential  impact? 

Mr.  Clausen.  I  don't  think  it  is  going  to  be  a  serious  problem, 
Senator.  The  number  of  cases  involving  serious  public  health  and 
public  safety  issues  in  the  Federal  courts  is  not  overwhelming  to 
begin  with.  If  there  are  such  cases,  the  judges  will  do  what  they 
always  do,  which  is  look  to  the  lawyers  for  the  plaintiff  and  the  de- 
fendant first,  as  officers  of  the  court,  to  inform  the  court  whether 
there  is  a  matter  of  concern  here  under  the  legislation. 

If,  for  example,  Mr.  Spence  and  the  defense  lawyer  both  certify 
to  the  court  that  there  is  no  public  health  issue  involved  here,  the 
court  will  make  the  findings  required  by  the  legislation.  If  they  dis- 
agree, probably  what  the  judge  will  do,  if  the  judge  is  too  busy  to 
deal  with  the  matter,  is  do  what  a  circuit  court  judge  back  in  Mil- 
waukee did  with  me,  which  is  appoint  me  as  a  special  master  to 
look  at  the  documents  and  resolve  a  discovery  dispute  and  report 
back  to  the  judge.  The  judge  reviews  the  report  and  makes  an 
order. 
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If  the  defendant,  for  example,  the  manufacturer,  is  overstepping 
its  bounds,  the  judge  will  put  the  cost  on  the  defendant,  but  it 
won't  be  a  big  burden  for  the  judge.  It  is  going  to  be  a  burden  for 
the  defendant  that  is  resisting  disclosure,  and  I  think  that  is  ap- 
propriate. 

Mr.  Friedenthal.  I  quite  agree  that  it  won't  be  earth-shattering, 
and  I  do  think,  if  this  were  to  pass,  the  courts  would  adapt  to  it. 
I  think  the  problem  is  that  it  would  be  less  effective  than  you 
would  like  it  to  be.  Professor  Clausen  and  I  have  disagreed  to  some 
extent  on  what  the  words  that  are  in  the  statute,  "relevant  to  the 
protection  of  public  health  or  safety,"  might  mean. 

If  he  and  I  can  sit  here  and  two  reasonably  intelligent,  knowl- 
edgeable people  are  going  to  disagree  on  how  far  that  phrase  goes, 
surely  Federal  judges  are  going  to  disagree,  and  the  result  is  that 
you  are  going  to  get  different  orders  in  different  courts  by  different 
judges.  I  doubt  that  there  will  be  very  much  change  at  all. 

I  would  like  to  see  your  bill  be  more  effective  rather  than  simply 
letting  the  status  quo  go  because  judges  can  read  these  things  so 
differently  that  they  are  able  to  do  exactly  what  they  would  do  in 
any  event,  and  that  bothers  me  to  some  extent.  If  you  are  going 
to  pass  a  bill 

Senator  Kohl.  Well,  I  would  like  to  work  with  you  on  it. 

Mr.  Friedenthal.  Let  us  make  it  work. 

Senator  Kohl.  All  right,  one  final  thought.  What  happens  to  the 
rights  of  the  plaintiff  if,  in  fact,  the  plaintiff  wants  to  make  a  set- 
tlement and  wants  to  get  his  or  her  money  and  the  judge  says,  I 
won't  let  you  do  that,  I  am  not  going  to  allow  this  kind  of  a  settle- 
ment, this  secrecy  I  won't  allow? 

So,  now,  the  plaintiff  is  in  a  very  bad  situation  because  now  the 
defendant  says,  well,  then  we  are  not  going  to  do  anything;  the 
only  reason  I  was  willing  to  give  you  $5  or  $10  or  $20  or  $50,000 
is  because  you  were  going  to  keep  this  thing  secret;  if  it  is  not  se- 
cret, I  am  not  giving  you  the  money. 

So  what  happens,  Professor  Clausen? 

Mr.  Clausen.  Well,  you  go  to  trial  and  then  you  get  the  money. 
If  the  product  is  defective  or  there  is  a  basis  of  liability,  you  are 
going  to  have  to  try  it. 

Senator  Kohl.  In  other  words,  the  plaintiff  is  put  more  at  risk 
because  of  this  piece  of  legislation  that  I  am  proposing  because  he 
may  wind  up  losing  at  trial. 

Mr.  Clausen.  He  might  wind  up  losing,  Senator,  but 

Senator  Kohl.  I  just  want  us  to  understand  this  whole  thing. 
There  is  a  risk  for  the  plaintiff  in  this  whole  thing.  Is  that  right, 
professor? 

Mr.  Friedenthal.  Well,  you  heard  Mr.  Spence  himself  point  out 
that  many  of  these  people  need  the  money.  What  this  will  do  is 
tend  to  drive  settlements  back  one  step  before  any  complaint  is 
even  filed  because  the  court  is  not  going  to  touch  it. 

The  bill  itself  does  not  directly  affect  settlements,  except  with  re- 
spect to  things  that  have  to  be  provided  for  the  Federal  Govern- 
ment anyway,  and  I  think  that  is  limited.  So,  that  particular  prob- 
lem may  not  be  a  problem  with  your  particular  rendition  at  this 
time,  but  it  could  be  a  problem  if  we  expanded  it  to  include  all  set- 
tlements. It  would  have  some  serious  effect  and  I  am  not  sure  that, 
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as  I  say,  lawyers  like  Mr.  Spence  would  enjoy  that  part  of  it,  or 
his  clients,  because  that  is  a  serious  problem. 

And  don't  forget,  you  wait  5  years.  It  is  all  very  well  and  good 
to  say  go  to  trial,  but  even  if  you  are  successful,  5  years  may  have 
passed.  The  results  can  be  disastrous  on  a  plaintiff  who  needs  the 
money  now. 

Mr.  Clausen.  Can  I  make  one  final  comment,  Senator? 

Senator  Kohl.  Yes,  Professor  Clausen. 

Mr.  Clausen.  If  you  consider  Ms.  Doe,  who  was  not  able  to  ap- 
pear today  but  whom  you  had  invited,  and  her  sad  situation  where 
there  was  presumably  a  doctor  out  there  who  was  incompetent  and 
was  treating  other  patients,  I  think  the  implication — you  don't  feel 
this  way,  I  am  sure,  but  the  implication  of  the  question  you  put  to 
us  is  should  she  still  be  able  to  use  as  a  bargaining  chip  in  the  set- 
tlement agreement  letting  this  doctor  continue  to  practice  on  other 
women.  Your  legislation,  I  think,  tends  to  say,  no,  you  cannot  use 
that  public  health  and  public  safety  as  a  bargaining  chip,  and  I 
think  that  is  good  legislation. 

Senator  Kohl.  I  just  wanted  to  bring  it  out.  Thank  you  very 
much. 

Senator  Cohen? 

Senator  Cohen.  Thank  you,  Mr.  Chairman.  I  was  about  to  com- 
ment that  there  is  a  risk  to  every  plaintiff  who  goes  to  trial,  but 
there  is  also  a  risk  for  every  defendant,  particularly  in  volatile  type 
cases  where  there  are  accusations  or  complaints  leveled  against 
products  which  may  have  devastating  consequences.  The  very  alle- 
gation itself  can  have  some  serious  consequences  to  the  defendant. 

Professor  Friedenthal  talked  about  a  plaintiff  with  AIDS  who 
might  not  want  that  disclosed.  Professor  Clausen,  you  disagreed 
saying,  that  is  something  that  really  wouldn't  be  relevant  to  the 
public  interest.  I  kept  going  back  to  my  school  days,  wishing  I  had 
you  as  a  professor.  And  I  was  thinking  what  if  a  plaintiff  was  hit 
by  a  car  that  had  a  defective  accelerator  and  was  treated  by  a  good 
Samaritan  who  stopped  by  to  help,  and  that  good  Samaritan  is 
splattered  with  the  blood  of  the  plaintiff,  and  the  plaintiff  is  then 
rushed  off  to  a  hospital  and  treated  by  a  team  of  surgeons  who  are 
also  exposed  to  the  disease? 

Now,  you  have  a  suit  in  which  a  settlement  is  made.  What  is  the 
role  of  the  court  under  those  circumstances  to  disclose  a  risk  to  the 
public  by  the  virtue  of  that  individual?  I  think  you  can't  quite  eas- 
ily dismiss  the  concerns  about  the  loss  of  privacy  and  who  deter- 
mines what  is  relevant  to  the  public  health.  On  individual  cases, 
it  could  get  pretty  complicated. 

I  thought  about  what  Professor  Friedenthal  was  mentioning 
about  moving  the  whole  process  back  one  step.  I  think  there  is 
some  merit  to  that  particular  argument.  It  is  one  we  will  have  to 
take  into  account.  Nonetheless  I  can  see  a  situation  where  a  client 
walks  into  your  office  and  says,  my  wife  went  to  the  hospital  and 
had  a  minor  operation  and,  suddenly,  catastrophic  consequences;  I 
believe  there  was  a  mismatch  of  blood. 

You  call  up  the  hospital,  saying  I  think  we  have  got  a  big  one 
on  you  now,  and  the  hospital  says  let  us  settle  before  you  bring 
suit,  and  if  you  do  we  will  pay  you  twice  as  much.  That  is  issue 
number  one.  That  would  not  be  covered  by  Senator  Kohl's  bill. 
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What  I  want  to  know  from  your  point  of  view  is  what  is  the  ethi- 
cal obligation  of  the  plaintiffs  attorney  under  those  circumstances? 
On  one  hand,  you  can  get  twice  as  much  if  you  don't  file  suit  and 
settle  quickly,  but  you  are  in  a  situation  where  you  are  an  officer 
of  the  State,  so  to  speak.  You  are  certified  by  the  State  to  be  a 
practicing  attorney.  There  are  ethical  guidelines.  On  the  face  of  it, 
it  looks  like  you  have  a  pretty  serious  problem  with  this  local  hos- 
pital, but  you  can  get  your  client  twice  as  much  as  you  would  if 
you  went  to  court  and  5  years  later  you  finally  get  a  verdict.  What 
is  the  obligation  of  an  attorney  under  those  circumstances? 

Mr.  Clausen.  Well,  I  think  that  the  common  view  would  be  that 
if  the  attorney  is  instructed  to  maintain  silence  by  the  client,  the 
attorney  should  maintain  silence.  I  think  that  is  the  more  common 
view.  I  am  not  sure  that  is  right  and 

Senator  COHEN.  That  is  just  one  hypothetical.  I  can  recall  deal- 
ing with  cases  when  I  was  in  the  field  of  product  liability.  Back  in 
1965  or  1966,  I  was  astonished  to  find  out,  for  example,  that  some- 
thing like  80,000  people  were  injured  every  year  from  lawnmowers. 
They  were  negligently  designed  lawnmowers.  They  didn't  have  a 
shield  on  the  side,  so  objects  in  the  grass,  from  pins  to  coins  to 
rocks,  were  getting  flung  out  and  causing  serious  injury— loss  of 
eyes,  even  death. 

Let  us  not  use  a  lawnmower  as  an  example,  but  another  product 
comes  on  line.  You  believe  it  is  a  defective  design  which  could  have 
serious  consequences  to  the  public  at  large.  The  manufacturer  gets 
word  that  you,  Professor  Clausen,  or  you,  Gerry  Spence,  are  in- 
volved and  says,  let  us  settle  now;  don't  bother  filing  a  lawsuit,  we 
will  pay  you  whatever  you  want. 

Are  we  getting  into  an  area  in  which  we  are  going  to  find  either 
plaintiffs  or  defendants  having  the  kind  of  leverage  to  settle  with- 
out any  disclosure,  and  does  that  create  any  ethical  problems  for 
the  lawyers  involved  when  there  is,  in  fact,  a  public  risk  to  the 
greater  public? 

This  is  a  serious  issue.  It  is  something  you  have  to  face  if  you 
are  in  the  business  of  practicing  or  professing  about  the  ethical 
standards  that  will  be  involved  in  these  cases.  It  is  not  only  courts 
that  have  to  make  these  kinds  of  judgments  if  there  is  a  public  in- 
terest involved.  Down  the  line,  if  Professor  Friedenthal  is  right,  I 
think  we  will  see  that  move  it  one  step  down  the  line.  There  will 
not  be  lawsuits  filed  because  everybody  will  want  to  avoid  disclo- 
sure. We  are  going  to  get  into  some  serious  ethical  questions  raised 
for  the  bar. 

Mr.  Clausen.  I  agree.  I  think  that  is  a  good  point  made  by  Dean 

Friedenthal. 

Senator  Cohen.  It  shouldn't  discourage  us  from  doing  what  we 
have  to  do  in  terms  of  changing  the  presumption  but  it  is  some- 
thing that  we  ought  to  be  thinking  about. 

Thank  you,  Mr.  Chairman. 

Senator  Kohl.  Thank  you  very  much,  Senator  Cohen. 

Gentlemen,  we  appreciate  your  coming.  You  have  added  a  lot  to 
this  hearing,  and  we  will  be  in  touch  to  proceed  further  with  you. 

Mr.  Friedenthal.  Thank  you  very  much. 

Mr.  Clausen.  Thank  you,  Senator. 
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Senator  Kohl.  We  have  two  statements  from  the  Lawyers  Com- 
mittee for  Civil  Justice  and  the  Safety  Attorneys  Federation  that 
we  will  include  in  the  record  at  this  point. 

[The  statements  referred  to  may  be  found  in  the  appendix:] 

Senator  Kohl.  We  will  keep  the  record  open  for  2  weeks  for  any 
Senators  who  may  wish  to  submit  questions. 

This  hearing  is  closed. 

[Whereupon,  at  11:53  a.m.,  the  subcommittee  was  adjourned.] 
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103d  CONGRESS 
Isr  Session 


S.  1404 


To  amend  chapter  111  of  title  28,  United  States  Code,  relating  to  protective 
oiders,  sealing  of  eases,  disclosures  of  discovery  information  in  civil 
actioas,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

AUGUST  6  (legislative  day,  JUNE  30),  1993 

Mi.  KOIQi  introduced  the  following  bill;  which  was  read  twice  and  referred  to 

the  Committee  on  the  Judiciary 


A  BILL 

To  amend  chapter  111  of  title  28,  United  States  Code, 
relating  to  protective  orders,  sealing  of  cases,  disclosures 
of  discoveiy  information  in  civil  actions,  and  for  other 
purposes. 

1  Be  it  •■>«■<■(■<]  by  ifi£  Senate  and  House  of  Keprbsenia- 

?    tines  of  the  United  States  of  America  in  Congress  assemokd, 

3  SECTION  1.  SHORT  TITLE 

4  This  Act  may  Ik  ciie-i  as  the  "Sunshine  in  Litigation 

5  ActofI993,:. 

(73) 
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1  SEC.  2.  PROTECTIVE  ORDERS  AND  SEALING  OF  CaSES  AND 

2  SETTI-EMENTS        RELATING        TO        PUBLIC 

3  HEALTH  OR  SAFETY. 

4  (a)  In  GENERAL.— Chapter  111  of  title  28,  United 

5  States  Code,  is  amended  by  adding  at  the  end  thereof  the 

6  following  new  section. 

7  "§1659.  Protective  orders  and  sealing  of  cases  and 

8  settlements  relating  to  public  health  or 

9  safety 

10  "(a)(1)  A  court  shall  enter  an  order  under  rule  26(c) 

1 1  of  the  Federal  Ruk>s  of  Civil  Procedure  restricting  the  dis- 

12  closure  of  information  obtained  through  discovery  or  an 

13  order  restricting  access  to  court  records  in  a  civil  case  only 

14  after  making  particularized   findings   of  fact  that  such 

15  order  would   not   restrid    the  disclosure   of  information 

16  which  is  relevant  to  the   protection  of  public  health  or 

1 7  safety. 

18  "(2)  No  order  entered  in  accordance  with  the  provi- 

19  sions  of  paragraph  (1)  shall  continue  in  effect  after  the 

20  entry  of  final  judgment,  unless  at  or  after  such  entry  the 

21  court  makes  a  separate  particularized  finding  of  fact  that 

22  such  order  would  not  prevent  the  disclosure  of  information 

23  which  is  relevant  to  the  protection  of  public  health  or 

24  safetv. 
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1  "(b)  The  party  who  is  the  proponent  for  the  entry 

2  of  an  order,  as  provided  under  this  section,  shall  have  the 

3  burden  of  proof  in  obtaining  such  an  order. 

4  "(c)(1)  No  agreement  between  or  among  parties  in 

5  a  civil  action  filed  in  a  court  of  the  United  States  may 

6  contain  a  provision  that  prohibits  or  otherwise  restricts  a 

7  party  from  disclosing  any  information  relevant  to  such 

8  civil  action  to  any  Federal  or  State  agency  with  authority 

9  to  enforce  laws  regulating  an   activity  relating  to  such 

10  information. 

11  "(2)  Any  disclosure  of  information  to  a  Federal  or 

12  State  agency  as  described  under  paragraph  (1)  shall  be 

13  confidential  to  the  extent  provided  by  law.". 

14  (b)  Technical  and  Conforming  Amendments. — 

15  The  table  of  sections  for  chapter  111  of  title  28,  United 

16  States  Code,  is  amended  by  adding  after  the  item  relating 

17  to  section  1658  the  following: 

"1659.  Protective  orders  and  sealing  of  eases  and  settlements  relating  to  public 
health  or  safety.". 

1 8  SEC.  3.  EFFECTIVE  DATE. 

19  The  amendments  made  by  this  Act  shall  take  effect 

20  30  days  after  the  date  of  the  enactment  of  this  Act  and 

21  shall  apply  only  to  orders  entered  in  civil  actions  or  agree- 

22  ments  entered  into  on  or  after  such  date. 

o 
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Questions  and  Answers 


Questions  of  Senator  Thurmond  for  Judge  Mikva 

Question  1.  Judge  Mikva,  what  do  you  think  the  impact  on  settlements  would  be 
if  there  was  much  less  confidentiality  permitted?  With  reduced  confidentiality  do 
you  think  that  many  more  cases  would  be  tried  to  avoid  the  taint  of  allegations  that 
were  never  resolved  in  a  court  of  law? 

Question  2.  Judge  Mikva,  your  written  statement  suggests  that  the  Rules  Ena- 
bling Act  process  for  developing  changes  in  the  federal  rules  will  not  include  testi- 
mony from  the  same  types  of  witnesses  that  we  have  at  our  Judiciary  Committee 
hearings.  Why  do  you  think  that  the  Rules  Enabling  process  would  not  hear  a  range 
of  opinions? 

Question  3.  Judge  Mikva,  you  also  seem  to  suggest  in  your  statement  that  the 
Rules  Enabling  Act  process  will  not  do  an  adequate  job  of  considering  public  policy. 
Do  you  view  the  Rules  Enabling  Act  process  as  being  so  deficient  that  the  Congress 
should  not  even  consider  what  emerges  from  that  effort? 

Responses  of  Chief  Judge  Mikva  to  Senator  Thurmond's  Questions 

Answer  1.  I  don't  think  that  there  will  be  much  impact  on  settlements  one  way 
or  the  other  if  less  confidentiality  is  permitted  in  lawsuits.  If  the  confidentiality  per- 
tains to  discovery  material,  it  can  be  argued  that  there  might  be  even  more  settle- 
ments if  the  defendant  knows  that  he  cannot  rely  on  a  protective  order  to  keep  em- 
barrassing material  from  becoming  public.  If  the  confidentiality  pertains  to  the  set- 
tlement itself,  the  parties  can  agree  privately  to  keep  the  terms  of  the  settlement 
confidential.  (Whether  that  agreement  should  be  enforced  by  a  court,  or  whether  it 
should  be  confirmed  in  a  court  order,  are  separate  questions.) 

Answer  2.  Hearings  held  by  various  entities  under  the  Rules  Enabling  Act  do  not 
get  the  kind  of  attention  that  congressional  hearings  get.  Even  if  the  sponsoring  offi- 
cials sought  a  wider  scope  of  hearings  than  is  now  achieved,  they  could  not  focus 
public  attention  on  the  process  to  the  same  degree  as  can  legislators.  The  legislative 
process  uniquely  obtains  the  public  input  that  is  essential  when  public  policy  issues 
are  being  considered  and  resolved. 

Answer  3.  The  Rules  Enabling  Act  adequately  achieves  its  purpose,  and  that  is 
to  review  and  revise  the  procedural  rules  by  which  the  federal  courts  perform  their 
business.  The  Act  was  not  intended  to  deal  with  substantive  matters  of  law  or  pub- 
lic policy.  I  think  Congress  can  and  does  consider  the  efforts  of  the  various  entities 
that  perform  under  the  Act  when  such  efforts  are  limited  to  procedure.  When  the 
problem  being  addressed  has  such  substantive  and  public  policy  implications  as  the 
issue  at  hand,  I  think  the  Congress  should  be  the  prime  mover. 

Questions  of  Senator  Thurmond  for  Judge  Higginbotham 

Question  1.  Judge  Higginbotham,  under  the  Rules  Enabling  Act  process,  would 
you  say  that  the  Advisory  Committee  adequately  considers  public  policy  in  making 
judgments  on  possible  changes  in  the  federal  rules? 

Question  2.  Judge  Higginbotham,  could  you  please  provide  additional  detail  on 
what  the  impact  would  be  on  the  discovery  process  if  S.  1404  were  enacted  as  law? 

Responses  of  Judge  Higginbotham  to  Senator  Thurmond's  Questions 

Answer  1.  The  Advisory  Committee  attempts  to  consider  fully  the  public  interest 
in  its  recommended  changes  in  the  federal  rules.  Our  committee  has  judges,  practic- 
ing lawyers,  and  law  professors  in  its  membership.  These  members  are  selected  by 
the  Chief  Justice  with  an  eye  to  diverse  representation  from  across  the  country.  We 
conduct  public  hearings,  inviting  comment  from  the  bar  and  general  public  regard- 
ing possible  rule  changes.  Suggested  changes  constantly  flow  to  the  committee  from 
the  interested  public.  The  committee  gives  wide  notice  of  public  changes  in  the 
rules.  We  typically  mail  in  excess  of  10,000  requests  for  comment  about  a  proposed 
rule  change.  Proposed  rules  are  also  widely  circulated  by  various  legal  publications. 
Finally,  we  consider  all  suggestions  and  testimony. 

Answer  2.  We  understand  the  concern  behind  Senator  Kohl's  proposed  legislation. 
The  proposed  bill  in  its  present  form,  however,  sweeps  too  broadly.  There  are  doubt- 
lessly abuses  of  protective  orders,  as  occasionally  occur  with  any  rule.  We  think  it 
important  that  protective  orders  are  routinely  entered  by  agreement  of  counsel  as 
part  of  discovery  in  civil  cases  throughout  the  country.  We  are  confident  that  these 
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orders  number  in  the  thousands  and  impinge  in  no  way  upon  the  public  interest. 
To  the  contrary,  private  negotiation  of  protective  orders  is  an  integral  part  of  this 
huge  system  of  private  ordering.  The  twin  concepts  of  notice  pleading  and  liberal 
discovery  may  be  the  central  underlying  premise  of  the  1938  rules.  These  com- 
plementary concepts  rest  on  a  relaxed  standard  of  relevance  for  discovery,  forcing 
civil  litigants  to  produce  much  information  plainly  not  the  affair  of  persons  not  par- 
ties to  the  case.  Protective  orders  authorized  by  Rule  26  respond  to  privacy  concerns 
engendered  by  the  broad  reach  of  discovery  in  civil  cases. 

We  also  think  it  important  that  discovery  in  civil  cases  remain  a  matter  that  sel- 
dom touches  the  courthouse.  Discovery  is  conducted  away  from  the  courthouse  in 
private  law  offices  throughout  the  country.  We  could  not  bring  this  enterprise  "in- 
side" if  we  wanted  to  do  so.  Abuse  of  civil  discovery  is  a  distinct  subject  and  remains 
under  the  scrutiny  of  the  committee.  But,  we  emphasize  that  the  great  bulk  of  dis- 
covery conducted  throughout  the  country  is  done  without  judicial  superintendence 
and  in  a  voluntary  and  cooperative  way.  Protective  orders  are  an  integral  part  of 
this  whole  discovery  machine.  Insisting  that  protective  orders  in  all  these  cases  be 
entered  only  on  explicit  findings  of  fact  by  judges  causes  us  great  concern,  because 
its  need  is  most  uncertain  while  the  high  risk  of  injurious  consequences  is  not.  Such 
a  requirement  cuts  directly  against  this  extra-judicial  process  by  insisting  that  it 
halt  and  trek  to  the  courthouse. 

The  collective  trial  experience  of  the  committee  is  extensive,  but  we  leave  these 
conclusions  as  tentative,  choosing  not  to  now  rest  solely  on  our  experience.  At  our 
request,  the  Federal  Judicial  Center  has  agreed  to  expand  an  earlier  study  of  protec- 
tive orders  to  gather  more  empirical  data.  Hopefully,  this  study  will  shed  further 
light  on  these  concerns.  We  have  delayed  sending  forward  the  proposed  rule  to 
await  these  results. 

Questions  of  Senator  Thurmond  for  Mr.  Spence 

Question  1.  Mr.  Spence,  in  your  written  statement  you  indicate  that  S.  1404  does 
not  go  far  enough.  How  would  you  change  the  legislation  to  achieve  the  ends  you 
desire? 

Question  2.  Mr.  Spence,  you  state  in  your  testimony  that  parents  of  a  child  who 
died  in  a  car  accident  have  "no  choice"  but  to  settle  and  agree  to  a  secrecy  agree- 
ment. Is  it  your  testimony  that  a  lawyer  will  not  take  a  case  to  trial  and  resolve 
it  publicly  even  if  the  client  wishes  to  do  so?  Also,  you  indicate  that  one  of  the  fac- 
tors that  requires  the  parents  to  settle  is  that  "their  attorney  must  be  paid."  Could 
you  please  explain  this  element  more  fully? 

Responses  of  Mr.  Spence  to  Senator  Thurmond's  Questions 

Answer  1.  This  legislation  applies  to  secrecy  agreements  concerning  matters  of 
records,  such  as  depositions  and  the  like,  obtained  during  discovery.  My  experience 
is  that  in  every  case  in  which  I  have  represented  an  injured  person  against  a  cor- 
poration I  have  been  required,  upon  settlement,  and  as  a  condition  to  settlement, 
to  enter  into  secrecy  agreements  concerning  the  settlement.  Thus,  a  great  American 
corporation  pays  my  client  to  settle  a  case  against  the  corporation  for  its  negligently 
designed  death  trap,  but  the  facts  concerning  such  settlement  are  withheld  from  the 
public,  thereby  premitting  the  corporation  to  continue  to  market  the  death  trap  un- 
concerned that  those  later  injured  shall  learn  of  the  nature  of  its  settlements. 

In  my  opinion,  once  a  matter  is  taken  to  court,  the  entire  disposition  of  the  case 
is  a  matter  of  vital  public  interest  and  should  not  be  kept  from  the  public.  Further, 
if  secret  settlement  agreements  are  to  be  made,  they  should  be  made  only  before 
litigation  is  commenced.  Under  these  circumstances  corporations  would  rush  to  set- 
tle claims  out  of  court  knowing  that  such  would  be  the  only  means  by  which  pay- 
ment for  their  wrongs  could  be  kept  from  the  public. 

Answer  2.  It  is  not  my  testimony  that  a  lawyer  will  not  take  a  case,  to  trial  and 
resolve  it  publicly  if  the  client  wishes  to  do  so.  It  is  my  testimony  that  a  client  rarely 
has  any  choice  but  to  settle  secretly.  Clients  are  usually  injured  badly,  have  im- 
mense medical  bills,  and  have  requirements  that  often  demand  millions  of  dollars 
for  the  client's  care  and  keep.  For  instance,  a  quadriplegic  who  is  offered  several 
million  dollars  to  settle  his  case  and  who  is  also  required  to  sign  a  secrecy  agree- 
ment will  not  insist  that  the  attorney  go  to  trial.  He  cannot  risk  the  offered  settle- 
ment. Nor  can  the  attorney  demand  that  the  client  go  to  trial.  The  settlement  be- 
longs to  the  client,  not  to  the  attorney. 

Payment  to  the  attorney  of  attorney's  fees  is  not  the  principal  concern  of  the  client 
who  is  offered  a  secrecy  settlement.  I  have  never  had  a  client  turn  down  a  secrecy 
agreement.  Their  needs  are  too  great. 
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Responses  of  Professor  Clausen  to  Senator  Thurmond's  Questions 

Question  1.  Professor  Clausen,  do  you  think  that  S.  1404  would  worsen  the  prob- 
lem of  attorneys  not  fulfilling  their  ethical  obligation  to  fully  comply  with  discovery 
requirements,  since  the  stakes  would  be  greater  in  disclosing  documents  that  would 
receive  less  protection? 

Answer  1.  Senator  Thurmond,  it  is  certainly  conceivable  that  passage  of  the  bill 
would  tend  to  have  that  effect,  but  I  am  hesitant  to  make  that  prediction.  In  the 
kinds  of  cases  to  which  S.  1404  relates,  the  level  of  good  faith  compliance  with  dis- 
covery and  disclosure  requirements  is  already  rather  abysmally  low  whenever  the 
financial  stakes  are  great.  Whether  compliance  would  get  significantly  worse  with 
S.  1404  on  the  books  is  anyone's  guess.  It  is  perhaps  not  irrelevant  to  note  the  tidal 
wave  of  opposition  to  the  mandatory  disclosure  provisions  of  the  new  Rule  26(a), 
Federal  Rules  of  Civil  Procedure,  from  the  defense  bar  and  organizations  like  the 
Product  Liability  Advisory  Council. 

Question  2.  Professor  Clausen  and  Professor  Friedenthal,  how  do  you  envision 
courts  carrying  out  the  requirement  of  S.  1404  that  a  protective  order  cannot  issue 
if  it  would  restrict  information  relevant  to  public  health  and  safety?  Would  judges 
have  the  responsibility  of  conducting  cage  by  cage  reviews  of  all  discovery  materials? 

Answer  2.  Judges  would  not  have  to  conduct  page  by  page  reviews  of  all  discovery 
materials.  I  would  expect  a  judge  called  upon  to  enter  a  stipulated  protective  order 
to  rely  on  the  attorneys  of  record  in  the  case  to  advise  her  whether  the  information 
subject  to  the  order  is  relevant  to  public  health  or  safety.  The  attorneys  as  officers 
of  the  court  and  members  of  the  bar  of  the  court  have  a  duty  of  candor  to  the  court. 
Rule  3.3,  Model  Rules  of  Professional  Conduct.  If  they  advise  the  judge  that  the  pro- 
tective order  is  not  problematic  under  the  Sunshine  in  Litigation  Act,  the  court  will 
generally  reasonably  rely  on  the  attorneys'  assurances  and  (assuming  no  other  prob- 
lem exists)  enter  the  order. 

If  the  attorneys  are  not  in  agreement  on  the  inapplicability  of  S.  1404,  i.e.,  when 
the  motion  for  protective  order  is  contested  on  public  health/public  safety  grounds, 
the  judge  will  have  a  number  of  ways  of  resolving  the  issue.  If  the  material  is  not 
voluminous,  the  judge  may  review  the  material  herself  using  in  chambers  resources 
and  decide  the  issue.  If  the  material  is  voluminous  or  otherwise  requires  a  commit- 
ment of  time  or  personnel  resources  beyond  what  is  available  to  the  judge,  the  mat- 
ter may  be  referred  to  a  magistrate  judge  or,  in  appropriate  cases,  a  master  ap- 
pointed under  Rule  53,  Federal  Rules  of  Civil  Procedure. 

Question  3.  Professor  Clausen  and  Professor  Friedenthal,  do  you  think  that  enact- 
ment of  S.  1404  would  reduce  the  number  of  settlements  because  defendants  would 
feel  that  they  need  to  have  a  full  adjudication  to  try  to  present  their  side  of  the 
story  and  prove  that  they  are  not  liable? 

Answer  3.  No. 

Defendants  settle  lawsuits  for  the  same  reason  as  plaintiffs:  avoidance  of  the  risk 
of  an  economically  less  satisfying  result  at  the  end  of  an  adjudication  process.  With 
or  without  S.  1404,  plaintiffs  and  defendants  will  continue  to  settle  the  vast  major- 
ity of  lawsuits  by  agreement  rather  than  rolling  the  dice  with  judges  and  juries. 

The  information  that  would  be  subject  to  nonconcealment  under  S.  1404  almost 
always  originates  with  the  defendants.  We  are  talking  about  auto  manufacturers' 
crashworthiness  tests,  drug  manufacturers'  premarket  tests,  appliance  or  toy  manu- 
facturers' complaint  and  claims  file  information.  These  manufacturers  are  always  in 
a  position  to  offer  explanations,  disclaimers,  caveats,  or  otherwise  to  give  what  they 
consider  to  be  an  appropriate  "spin"  to  the  information. 

I  think  it  highly  unlikely  that  anyone,  especially  a  manufacturer  or  other  substan- 
tial business,  would  chose  a  courtroom  as  the  forum  for  presenting  "their  side  of  the 
story".  First,  it  is  too  risky.  There  is  always  a  risk  of  losing  a  trial.  Second,  trial 
ritual  was  not  designed  by  Hollywood  or  Madison  Avenue:  substantial  trials  are 
usually  exceedingly  boring  endurance  contests  for  participants  and  observers.  If  a 
business  wants  to  present  "their  side  of  the  story",  they  will  do  it  with  advertising 
and  public  relations  professionals,  "spin  doctors"  using  well  researched  modern  tools 
of  communication  and  persuasion. 

How  many  times  have  we  seen  onerous  consent  decrees  entered  with  denials  of 
wrongful  conduct?  Virtually  every  settlement  is  accompanied  by  a  denial  of  liability 
on  the  part  of  the  payor.  I  think  the  argument  that  S.  1404  will  reduce  settlements 
is  a  red  herring. 

Question  4.  Professor  Clausen  and  Professor  Friedenthal,  do  you  believe  that  in 
cases  where  the  harm  is  great,  but  causation  and  liability  are  unclear,  that  it  is  de- 
sirable for  there  to  be  compromise  settlements  in  which  the  plaintiff  recovers  with- 
out a  determination  of  either  liability  or  lack  of  liability? 
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Answer  4.  As  a  general  proposition,  I  certainly  favor  compromise  settlements. 
They  are  generally  economically  efficient,  reasonably  satisfying  to  the  disputants 
and  roughly  "fair".  . 

On  the  other  hand,  I  am  not  particularly  keen  about  compromise  settlements 
where  the  harm  is  great,  but  causation  and  liability  are  unclear  and  also: 

1.  the  amount  of  the  injured  citizen's  recovery  is  considerably  less  than  fair  com- 
pensation because  of  abusive  and  obstructionist  litigation  tactics  of  an  infinitely 
wealthier  and  more  powerful  corporate  defendant; 

2  causation  and  liability  are  unclear  in  large  measure  because  evidence  that 
would  establish  causation  and  liability  is  under  the  control  of  and  concealed  by  the 

defendant;  ,, 

3  causation  and  liability  are  unclear  in  large  measure  because  an  economically 
powerful  defendant  avoids  trials  that  would  establish  causation  and  liability  by  set- 
tling relatively  cheaply  with  needy  claimants  and  insisting  on  secrecy  orders;  and 

4.  the  defendant  continues  to  market  the  product  that  caused  the  injury  or  illness 
underlying  the  claim  and  fails  to  warn  subsequent  users  of  the  risks  associated  with 

product  use.  .  ...    ,      ... 

In  the  kinds  of  cases  to  which  S.  1404  relates,  cases  involving  public  health  and 
public  safety,  I  do  not  think  we  can  rest  our  analysis  on  the  truism  that  compromise 
settlement  of  private  disputes  is  generally  desirable. 

Questions  of  Senator  Grassley  for  Judge  Mikva 

Question  1.  What  are  the  benefits  of  allowing  judges  to  consider  the  need  for  pro- 
tective orders  on  a  case  by  case  basis,  rather  than  creating  a  universal  right  of  ac- 
cess as  proposed  by  this  bill? 

Question  2.  In  your  experience,  what  happens  if  there  is  an  objection  to  a  protec- 
tive order?  If  the  plaintiff  objects,  doesn't  the  defendant  bear  a  heavy  burden  of 
proof? 

Question  3.  How  do  you  reconcile  recent  Congressional  action  in  the  1990  Judicial 
Improvements  Act,  requiring  federal  courts  to  develop  civil  justice  expense  and 
delay  reduction  plans,  and  this  bill?  Those  plans  are  required  to  include  innovative 
ways  to  resolve  cases,  through  adr  and  settlement.  Do  you  see  any  tension  between 
this  bill  and  the  Congressional  directive  to  encourage  settlement  and  more  efficient 
resolution  of  cases? 

Question  4.  What  impact,  if  any,  does  the  new  Federal  Rule  26(a)(1),  requiring 
mandatory  disclosure  of  certain  key  information,  have  on  a  proposal  such  as  this 


one 
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Question  5.  What  will  be  the  burden  upon  federal  judges  who  will  be  called  upon 
to  determine  at  an  early  stage  whether  a  dispute  involves  a  health  or  safety  concern 
for  the  purposes  of  evaluating  the  need  for  a  protective  order? 

Question  6.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

Responses  of  Judge  Mikva  to  Senator  Grassley's  Questions 

Answer  1.  The  benefits  of  allowing  judges  to  consider  protective  orders  on  a  case 
by  case  basis  flow  primarily  to  the  parties.  Defendants  to  lawsuits  are  more  likely 
to  get  a  protective  order  under  the  case  by  case  procedure,  because  the  parties  char- 
acteristically will  agree  to  support  the  protective  order  when  their  private  interests 
are  served  by  such  agreement;  the  judge,  having  limited  time  to  think  about  the 
case,  will  usually  accept  whatever  the  parties  agree  to. 

Answer  2.  The  defendant  bears  some  burden  of  proof  to  obtain  a  protective  order 
over  objection,  but  I  would  not  describe  it  as  heavy.  It  is  non-existent  when  the  par- 
ties agree  to  the  protective  order,  which  frequently  happens  because  the  plaintiff  is 
given  incentives  to  agree — whether  it  is  the  amount  of  money  involved  in  a  settle- 
ment, or  whether  it  is  to  avoid  a  protracted  court  battle  in  order  to  get  discovery 

Answer  3.  I  do  not  think  Senator  Kohl's  bill  in  any  way  conflicts  with  the  pur- 
poses of  the  1990  Judicial  Improvements  Act.  While  there  might  be  some  extra  ef- 
fort required  of  judges  in  some  cases,  the  impetus  might  lead  to  more  settlements, 
rather  than  fewer.  See  my  answer  to  Senator  Thurmond's  first  question. 

Answer  4.  I  think  that  the  new  Federal  Rule  26(a)(1)  nibbles  at  the  edges  of  the 
problem  addressed  by  Senator  Kohl's  bill,  and  does  not  address  the  key  concerns. 

Answer  5.  There  will  be  some  additional  burden  on  federal  judges  in  some  cases, 
but  if  the  judge  is  doing  what  is  required  under  the  existing  rules,  it  would  not  add 
very  much.  The  difference  is  that  the  Kohl  bill  would  discourage  the  rubber-stamp- 
ing of  protective  orders,  which  now  happens  on  many  occasions. 
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Answer  6.  I  do  not  see  where  the  different  standards  for  the  admissibility  of  evi- 
dence and  the  discovery  of  evidence  have  very  much  to  do  with  this  issue.  The  rea- 
sons for  admitting  or  not  admitting  evidence  in  a  lawsuit  do  not  turn  on  the  public 
policy  implications  of  disclosing  the  evidence  in  question. 

Responses  of  Judge  Higginbotham  to  Senator  Grassley's  Questions 

Question  1.  What  are  the  benefits  of  allowing  judges  to  consider  the  need  for  pro- 
tective orders  on  a  case  by  case  basis,  rather  than  creating  a  universal  right  of  ac- 
cess as  proposed  by  this  bill? 

Answer  1.  It  is  important  that  protective  orders  be  considered  on  a  case  by  case 
basis  for  the  practical  reason  that,  in  the  judgment  of  the  committee,  the  over- 
whelming number  of  protective  orders  are  entered  routinely  by  agreement  of  the 
parties  and  shield  nothing  of  public  interest.  Most  civil  discovery  occurs  away  from 
the  courthouse  and  is  essentially  a  private  matter  conducted  smoothly  without  judi- 
cial involvement.  The  protective  order  is  the  counter  to  the  lax  standards  of  rel- 
evance for  discovery.  Insisting  that  no  protective  order  be  entered  without  explicit 
findings  by  the  court  does  not  respond  to  the  reality  of  the  practice  and  would  likely 
disrupt  the  discovery  practices  I  described.  In  short,  the  proposed  legislation  in  its 
present  form  sweeps  too  broadly. 

Question  2.  In  your  experience,  what  happens  if  there  is  an  objection  to  a  protec- 
tive order?  If  the  plaintiff  objects,  doesn't  the  defendant  bear  a  heavy  burden  of 
proof? 

Answer  2.  In  our  experience,  contested  protective  orders  implicating  the  public  in- 
terest are  not  entered  without  judicial  examination.  We  doubt  that  a  federal  trial 
judge  would  lightly  enter  or  decline  to  dissolve  such  an  order.  If  there  is  objection 
to  entry  of  a  protective  order,  the  party  seeking  protection  bears  the  burden  of  justi- 
fying protection,  and  the  burden  is  very  heavy  if  the  information  relates  to  a  matter 
of  important  public  interest.  If  a  protective  order  is  entered  by  consent  of  the  parties 
and  is  contested  later,  a  party  seeking  protection  must  justify  protection,  but  ac- 
count may  be  taken  of  reliance  on  the  order.  Once  a  court  has  ordered  protection 
after  resolving  a  contest,  the  burden  of  modifying  or  dissolving  the  order  is  on  the 
person  seeking  relief.  Showing  an  important  public  interest  goes  a  long  way  toward 
carrying  that  burden. 

Question  3.  How  do  you  reconcile  recent  Congressional  action  in  the  1990  Judicial 
Improvements  Act,  requiring  federal  courts  to  develop  civil  justice  expense  and 
delay  reduction  plans,  and  this  bill?  Those  plans  are  required  to  include  innovative 
ways  to  resolve  cases,  through  ADR  and  settlement.  Do  you  see  any  tension  between 
this  bill  and  the  Congressional  directive  to  encourage  settlement  and  more  efficient 
resolution  of  cases? 

Answer  3.  As  I  explained  in  other  answers  here,  there  is  considerable  tension  be- 
tween the  proposed  legislation  regarding  protective  orders  and  efficient  resolution 
of  cases.  We  think  that  the  bill,  as  presently  drafted,  would  be  counter-productive. 
Under  the  bill,  litigants  would  be  less  inclined  to  disgorge  freely  all  information  in 
their  files.  Lawyers  would  inevitably  be  more  circumspect  in  disclosing  information 
and  would  devote  much  more  time  to  reviewing  the  information.  Such  additional 
legal  scrutiny  at  the  discovery  stage  will  add  delay  and  expense  to  the  litigation 
process.  In  this  connection,  we  stress  the  difference  between  protecting  discovery 
material  and  protecting  facts  adduced  in  open  court,  or  in  papers  filed  with  the 
court.  The  effects  of  protective  orders  on  settlement  are  variable.  Ordinarily,  a  pro- 
tective order  facilitates  settlement  precisely  because  it  facilitates  discovery.  The  ear- 
lier the  parties  are  able  to  learn  the  information  they  need  to  form  informed  ap- 
praisals of  a  case,  the  earlier  they  are  in  a  secure  position  to  settle.  In  addition, 
it  is  widely  believed  that  denial  of  a  protective  order  may  at  times  force  a  party  to 
litigate,  refusing  settlement  because  of  the  need  to  vindicate  its  position  against  the 
shadows  cast  by  release  of  discovery  materials.  On  the  other  hand,  it  is  thought  that 
at  times  denial  of  a  protective  order  forces  a  party  to  settle  or  even  abandon  the 
litigation  by  default  or  dismissal  rather  than  reveal  highly  private  information.  Of 
course,  settlements  coerced  by  such  pressures  may  not  often  be  a  desirable  means 
of  resolving  a  dispute. 

Question  4.  What  impact,  if  any,  does  the  new  Federal  Rule  26(a)(1),  requiring 
mandatory  disclosure  of  certain  key  information,  have  on  a  proposal  such  as  this 
one? 

Answer  4.  Most  of  the  information  covered  by  the  disclosure  provisions  of  Rule 
26(a)(1)  is  likely  to  be  freely  available  without  concern  for  protective  orders.  An  im- 
portant tension  exists  nonetheless  between  the  disclosure-discovery  structure  adopt- 
ed in  1993  and  the  proposed  legislation.  Rule  26(f)  provides  for  a  conference  of  the 
parties  to  plan  disclosure  and  discovery;  this  conference  is  an  integral — indeed  the 
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central— feature  of  the  new  structure.  It  is  expected  that  the  parties  will  work  out 
for  themselves  disclosure  and  discovery  plans  that  will  reduce  still  further  the  need 
for  court  supervision  and  intervention.  As  with  earlier  practice,  protective  orders 
agreed  upon  by  all  parties  will  play  a  vital  role.  Any  requirement  that  a  court  re- 
view the  protective  order  and  make  specific  findings  would  violate  the  effort  to  fur- 
ther reduce  court  involvement  at  this  juncture. 

Question  5.  What  will  be  the  burden  upon  federal  judges  who  will  be  called  upon 
to  determine  at  an  early  stage  whether  a  dispute  involves  a  health  or  safety  concern 
for  the  purposes  of  evaluating  the  need  for  a  protective  order? 

Answer  5.  It  is  apparent  that  the  proposed  bill  would  impose  considerable  burdens 
on  federal  judges  in  two  principal  ways.  First,  there  is  the  obligation  to  conduct 
hearings.  Of  course,  conducting  hearings  is  standard  work  for  trial  judges,  but  judi- 
cial time  is  a  scarce  resource.  Many  cases  routinely  involve  hundreds  of  documents. 
In  order  to  meet  the  concerns  of  the  bill,  it  is  clear  that  much  more  time  of  judges 
would  be  devoted  to  such  examinations.  We  are  not  persuaded  that  the  case  for  tak- 
ing this  judicial  time  from  other  matters  has  been  made.  Second,  reduced  confidence 
in  protective  orders  will  inevitably  increase  threshold  discovery  disputes.  The  bal- 
ance of  broad  discovery  and  privacy  protection  will  be  upset.  The  likely  result  will 
be  increased  pressure  to  narrow  the  ambit  of  relevancy  standards  for  discovery — 
with  more  court-supervision  and  less  private  production. 

Question  6.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

Answer  6.  As  I  have  explained  in  answers  to  the  other  questions,  information  is 
subject  to  discovery  that  may,  in  fact,  have  no  relevance  at  trial.  Rule  26(b)(1)  ex- 
pressly provides  that  discovery  information  need  not  be  admissible  at  trial  if  it  ap- 
pears reasonably  calculated  to  lead  to  the  discovery  of  admissible  evidence.  This  re- 
faxed  standard  for  discovery  is  central  to  the  notice  pleading  concept.  It  also  means 
that  the  potential  for  gathering  private  information  is  great.  Rule  26(c)  with  its  pro- 
vision for  protective  orders  was  adopted  in  large  measure  to  protect  these  privacy 
interests. 

Questions  of  Senator  Grassley  for  Mr.  Spence 

Question  1.  In  your  experience,  what  happens  if  there  is  an  objection  to  a  protec- 
tive order?  If  the  plaintiff  objects,  doesn't  the  defendant  bear  a  heavy  burden  of 
proof? 

Question  2.  How  do  you  reconcile  recent  Congressional  action  in  the  1990  Judicial 
Improvements  Act,  requiring  federal  courts  to  develop  civil  justice  expense  and 
delay  reduction  plans,  and  this  bill?  Those  plans  are  required  to  include  innovative 
ways  to  resolve  cases,  through  adr  and  settlement.  Do  you  see  any  tension  between 
this  bill  and  the  Congressional  directive  to  encourage  settlement  and  more  efficient 
resolution  of  cases? 

Question  3.  What  impact,  if  any,  does  the  new  Federal  Rule  26(a)(1),  requiring 
mandatory  disclosure  of  certain  key  information,  have  on  a  proposal  such  as  this 
one? 

Question  4.  Can  you  offer  a  prediction  on  what  will  happen  to  the  discovery  stage 
of  litigation  if  protective  orders  are  prohibited? 

Question  5.  The  proponents  of  this  bill  say  that  opening  up  the  litigation  process 
will  make  it  easier  to  share  information  with  other  litigants  in  other  lawsuits,  with 
the  results  being  a  decrease  in  costs  and  increased  efficiency  to  the  system.  How 
do  you  respond  to  this  assertion? 

Question  6.  You  testified  about  discovery  disputes  and  that  many  defense  lawyers 
behave  improperly  during  the  discovery  phase  of  a  case.  Do  you  believe  this  bill  is 
the  solution  to  the  problem  of  civility  in  our  litigation  system?  And,  what  was  your 

Eosition  on  the  changes  to  Rule  11  which  went  into  effect  on  December  1,  1993? 
•on't  you  believe  sanctions,  as  provided  in  the  old  Rule  11  could  have  continued  to 
be  a  deterrent  to  the  type  of  lawyer  conduct  you  cite? 

Question  7.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

Responses  of  Mr.  Spence  to  Senator  Grassley's  Questions 

Answer  1.  Plaintiffs  don't  object  to  protective  orders.  They  don't  object  because  a 
protective  order  is  usually  part  of  a  settlement  in  which  the  plaintiff  obtains  a  com- 
promised payment  of  his  claims. 

Answer  2.  I  do  not  understand  this  question,  which  is  no  fault  of  the  senators. 

Answer  3.  None  that  I  understand. 
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Answer  4.  Yes  I  predict  that  in  many  cases  will  be  settled  prior  to  the  time  they 
are  filed  in  court  and  that  this  rule  will  encourage  settlement  prior  to  litigation, 
thus  reducing  the  court's  current  untenable  caseload. 

Answer  5.  I  agree.  The  redundant  costs  to  the  country  to  bring  justice  to  the  peo- 
ple is  appalling.  ' 

Answer  6.  I  do  not  believe  the  bill  has  anything  to  do  with  civility,  I  believe  that 
it  has  much  to  do  with  honesty  and  openness.  Sanctions  have  never  been  utilized 
by  the  courts  in  any  effective  way. 

As  you  know,  the  standards  for  discovery,,  have  to  do  with  producing  evidence 
that  is  relevant  or  that  may  lead  to  relevant  evidence  while  the  standard  for  admis- 
sibility is  relevance.  I  suppose  it  can  be  argued,  and  that  it  will  be  argued,  that  one 
ought  not  to  be  required  to  produce  evidence  in  a  case  that  is  not  relevant,  but 
which  evidence,  although  produced,  and  irrelevant,  is  not  protected  by  a  secrecy 
order. 

I  think,  however,  this  should  be  put  in  perspective:  Let  us  assume  that  corpora- 
tion A  has  committed  a  grievous  wrong,  but  that  the  commission  of  the  wrong  is 
not  relevant  to  the  plaintiffs  case.  Why  should  the  wrongdoing  of  the  corporation 
be  protected?  Why  should  any  wrongful  conduct  be  protected  simply  because  it  is 
irrelevant  to  the  particular  question  at  hand?  Engaging  in  such  games  does  not  re- 
duce crime  or  cause  corporations  or  persons  to  become  more  responsible. 

The  ultimate  purpose  of  any  law  should  be  justice,  not  the  encouragement  of  Judi- 
cial gamesmanship. 

Questions  of  Senator  Grassley  for  Ms.  du  Fresne 

Question  1.  In  your  experience,  what  happens  if  there  is  an  objection  to  a  protec- 
tive order?  If  the  plaintiff  objects,  doesn't  the  defendant  bear  a  heavy  burden  of 
proof? 

Question  2.  How  do  you  reconcile  recent  Congressional  action  in  the  1990  Judicial 
Improvements  Act,  requiring  federal  courts  to  develop  civil  justice  expense  and 
delay  reduction  plans,  and  this  bill?  Those  plans  are  required  to  include  innovative 
ways  to  resolve  cases,  through  adr  and  settlement.  Do  you  see  any  tension  between 
this  bill  and  the  Congressional  directive  to  encourage  settlement  and  more  efficient 
resolution  of  cases?  .  . 

Question  3.  What  impact,  if  any,  does  the  new  Federal  Rule  26(a)(1),  requiring 
mandatory  disclosure  of  certain  key  information,  have  on  a  proposal  such  as  this 

one? 

Question  4.  Can  you  offer  a  prediction  on  what  will  happen  to  the  discovery  stage 
of  litigation  if  protective  orders  are  prohibited? 

Question  5.  The  proponents  of  this  bill  say  that  opening  up  the  litigation  process 
will  make  it  easier  to  share  information  with  other  litigants  in  other  lawsuits,  with 
the  results  being  a  decrease  in  costs  and  increased  efficiency  to  the  system.  How 
do  you  respond  to  this  assertion? 

Question  6.  Several  of  the  witnesses  have  spoken  about  the  coercion  of  settling 
a  case  under  a  requirement  of  secrecy.  Court  proceedings,  however,  are  public,  in- 
cluding all  testimony  and  the  final  judgment  ot  a  judge  or  jury.  In  addition,  a  party 
may  win  punitive  damages  at  trial.  So  if  a  party  to  litigation  feels  strongly  about 
the  principles  at  stake  and  wants  the  public  to  know  the  wrongs  committed,  what 
prevents  the  party  from  continuing  to  trial?  Isn't  it  a  fair  or  appropriate  tradeoff 
to  put  an  end  to  the  litigation  for  a  settlement  that  remains  confidential? 

Question  7.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

[EDITOR'S  NOTE:  Ms.  du  Fresnes  responses  to  Senator  Grassley's  questions  were  not 
available  at  press  time.] 

Responses  of  Professor  Clausen  to  Senator  Grassley's  Question 

Question  1.  Can  you  offer  a  prediction  on  what  will  happen  to  the  discovery  stage 
of  litigation  if  protective  orders  are  prohibited? 

Answer  1.  S.  1404  will  not  generally  prohibit  protective  orders.  It  pertains  to  pro- 
tective orders  that  would  restrict  the  disclosure  of  information  which  is  relevant  to 
the  protection  or  public  health  or  public  safety.  There  are  not  a  great  many  cases 
in  the  federal  courts  in  which  S.  1404  would  be  relevant.  The  bill  would  have  rel- 
evance in  product  liability,  environmental  contamination,  toxic  tort,  and  certain  pro- 
fessional malpractice  cases.  In  these  cases  I  suspect  that  obtaining  meaningful  dis- 
covery from  defendants,  if  protective  orders  were  subject  to  S.  1404,  would  be  pretty 
much  like  it  is  now:  all  too  often  like  pulling  teeth.  It  would  be  a  mistake  to  think 
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that,  in  public  health/safety  cases,  where  damages  are  high  and  potential  claimants 
many,  the  availability  of  stipulated  protective  orders  results  in  willing,  cooperative, 
efficient,  honest  production  of  evidence  by  defendants.  The  gamesmanship  and 
stonewalling  that  I  referred  to  in  my  oral  and  written  testimony  go  on  today,  even 
with  the  availability  of  protective  orders.  I  suspect  that  they  will  continue  to  go 
whether  or  not  S.  1404  is  enacted  because  defendants  believe  it  to  be  their  economic 
interest  to  engage  in  these  practices. 

Question  2.  You  testified  about  discovery  disputes  and  that  many  defense  lawyers 
behave  improperly  during  the  discovery  phase  of  a  case.  Do  you  believe  this  bill  is 
the  solution  to  [the]  problem  of  civility  in  our  litigation  system?  And,  what  was  your 
position  on  the  changes  to  Rule  11  which  went  into  effect  on  December  1,  1993? 
Don't  you  believe  sanctions,  as  provided  in  the  old  Rule  11  could  have  continued  to 
be  a  deterrent  to  the  type  of  lawyer  conduct  you  cite? 

Answer  2.  I  do  not  see  much  relationship  between  this  bill  and  the  incivility  prob- 
lem nor  am  I  much  of  a  believer  in  the  efficacy  of  Rule  11  as  a  solution  to  litigation 
problems.  I  was  in  favor  of  the  December  1,  1993  amendments  to  Rule  11. 

The  "old  Rule  11"  to  which  I  think  you  are  referring  is  not  really  very  old.  It  was 
the  1983  amendments  to  Rule  11  that  were  designed  to  strike  fear  into  the  hearts 
of  litigators  (especially  plaintiffs'  lawyers)  by 

(a)  adopting  a  so-called  "objective  standard"  for  determining  violations, 

(b)  making  sanctions  mandatory  upon  a  finding  of  violation,  and,  most  signifi- 
cantly, 

(c)  adding  attorney  fees  as  an  available  sanction. 

Prior  to  the  1983  amendments,  Rule  11  was  rarely  invoked.  Between  1938  and 
1976,  Rule  11  motions  were  filed  in  only  19  reported  cases,  violations  were  found 
in  only  11,  and  sanctions  were  imposed  in  only  3.  D.  Michael  Risinger,  Honesty  in 
Pleadings  and  its  Enforcement,  61  Minn.  L.  Rev.  1,  35,  37  (1976)  .  In  the  first  six 
years  under  the  1983  amendments,  "fully  a  thousand  opinions  have  been  published 
explaining  the  rule  and  its  interpretation."  Townsend  v.  Holman  Consulting  Cor., 
881  F.2d  788,  792  (9th  Cir.  1989) 

The  discovery  analogue  of  Rule  11  in  the  1983  amendments  was  Rule  26(g)  which 
imposed  compliance  certification  requirements  on  attorneys  of  record  and  made  the 
imposition  of  sanctions  mandatory  upon  a  finding  of  discovery  abuse.  The  December 
1,  1993  amendments  did  not  substantially  weaken  Rule  26(g).  Indeed,  under  those 
amendments,  the  certification  and  sanctions  provisions  of  Rule  26(g)  were  made  to 
apply  to  the  mandatory  disclosure  provisions  of  the  newly  promulgated  Rule  26(a). 
Thus,  to  the  extent  that  sanctions  may  be  a  deterrent  to  discovery  misconduct,  the 
deterrent  was  not  vitiated  and  may  have  been  strengthened  by  the  December  1, 
1993  amendments. 

One  must  wonder,  however,  whether  sanctions  under  Rule  11,  or  Rule  26,  or  Rule 
37,  or  any  other  procedural  rule  are  an  effective  deterrent  to  defendants'  discovery 
misconduct  in  cases  implicating  public  health  or  public  safety.  When  potential  dam- 
ages are  measured  in  the  hundreds  of  millions  or  even  billions  of  dollars,  it  does 
not  seem  likely  that  a  fear  of  sanctions  will  govern  the  conduct  of  a  vulnerable  de- 
fendant or  its  attorneys. 

With  respect  to  litigation  incivility,  the  old  Rule  11  was  a  problem  creator,  not 
a  problem  solver. 

In  a  study  of  Rule  11  involving  almost  4500  federal  litigators,  conducted  under 
the  auspices  of  the  American  Judicature  Society,  almost  30  percent  of  the  litigators 
identified  Rule  ll's  effect  on  civility  as  the  most  important  impact  of  the  Rule,  with 
about  two-thirds  reporting  that  the  rule  decreased  civility.  Lawrence  C.  Marshall  et 
al.,  The  Use  and  Impact  of  Rule  11,  86  Nw.  L.  Rev.  943,  964  (1992) 

In  the  Federal  Judicial  Center's  study  of  Rule  11,  slightly  more  than  half  of  the 
federal  judges  surveyed  responded  that  a  request  for  Rule  11  sanctions  exacerbates 
contentious  conduct  between  counsel  in  more  cases  than  not.  Slightly  fewer  than  8 
percent  of  the  judges  believed  that  Rule  11  motions  tend  to  curtail  contentious  be- 
havior in  more  cases  than  not.  Elizabeth  C.  Wiggins  et  al.,  The  Federal  Judicial 
Center's  Study  of  Rule  11,  2  FJC  Directions  33  (Nov.  1991). 

In  a  study  based  on  surveys  of  judges,  magistrate  judges  and  lawyers  in  the 
Northern  District  of  California,  47  percent  of  the  lawyers  reported  that  relations 
with  opposing  counsel  had  been  aggravated  by  Rule  11;  3  percent  said  they  had  im- 
proved. Twenty-nine  percent  said  that  relations  with  the  court  had  also  worsened; 
3  percent  said  they  had  improved.  Melissa  L.  Nelkin,  The  Impact  of  Federal  Rule 
11  on  Lawyers  and  Judges  in  the  Northern  District  of  California,  74  Judicature  147, 
150(1990). 

The  Seventh  Circuit  Court  of  Appeals  in  Chicago  recently  promulgated  Standards 
for  Professional  Conduct,  sometimes  referred  to  as  the  "Civility  Code."  A  number  of 
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these  Standards  relate  directly  to  the  type  of  obfuscating  discovery  tactics  often  em- 
ployed in  high  stakes  cases  involving  public  health/public  safety  issues,  that  is,  the 
kind  of  cases  to  which  S.  1404  relates.  For  example,  among  the  Standards  are: 

24.  We  will  respond  to  document  requests  reasonably  and  not  strain  to 
interpret  the  request  in  an  artificially  restrictive  manner  to  avoid  disclosure 
of  relevant  and  non-privileged  documents.  We  will  not  produce  documents 
in  a  manner  designed  to  hide  or  obscure  the  existence  of  particular  docu- 
ments. 

***** 

26.  We  will  respond  to  interrogatories  reasonably  and  will  not  strain  to 
interpret  them  in  an  artificially  restrictive  manner  to  avoid  disclosure  of 
relevant  and  non-privileged  information. 

27.  We  will  base  our  discovery  objections  on  a  good  faith  belief  in  their 
merit  and  will  not  object  solely  for  the  purpose  of  withholding  or  delaying 
the  disclosure  of  relevant  information. 

If  the  defensive  discovery  games  were  not  so  wide-spread,  even  with  the  old  Rule 
11  and  Rule  26(g)  on  the  books,  there  would  not  have  been  a  need  for  the  Court 
of  Appeals  to  articulate  these  standards. 

Question  3.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

Answer  3.  I  am  not  inclined  to  think  that  these  differences  have  any  particular 
significance  with  respect  to  the  kind  of  information  that  is  the  focus  of  S.  1404. 

Rule  26  of  the  Federal  Rules  of  Civil  Procedure  provides  that  parties  may  obtain 
discovery  regarding  any  matter,  not  privileged,  which  is  relevant  to  the  subject  mat- 
ter involved  in  the  pending  action.  It  is  not  a  ground  for  objection  that  the  informa- 
tion sought  will  be  inadmissible  at  the  trial  if  the  information  sought  appears  rea- 
sonably calculated  to  lead  to  the  discovery  of  admissible  evidence. 

Rule  402  of  the  Federal  Rules  of  Evidence  provides  that 

•  evidence  that  is  not  relevant  (as  defined  in  Rule  401)  is  not  admissible, 

•  evidence  that  is  relevant  is  admissible 

•  unless  by  virtue  of  the  Constitution,  a  statute,  or  a  rule  it  is  inadmissible. 

Obviously,  these  rules  are  not  self-elucidating.  In  any  event,  it  is  clear  that 
discoverability  of  information  and  admissibility  of  evidence  are  two  distinct  legal 
concepts.  Admissible  evidence  is  usually  though  not  always  discoverable;  discover- 
able information  is  not  necessarily  admissible. 

The  availability  of  protective  orders  is  not  governed  by  considerations  of  evi- 
dentiary admissibility.  Rule  26(c)  provides  for  protective  orders  when  "justice  re- 
quires to  protect  a  party  or  person  from  annoyance,  embarrassment,  oppression,  or 
undue  burden  or  expense  *  *  *"  Evidentiary  considerations  are  not  referred  to  in 
Rule  26(c),  nor  should  they  be. 

Evidence  may  be  inadmissible  for  a  host  of  reasons,  some  having  to  do  with  reli- 
ability, some  having  nothing  to  do  with  reliability.  Indeed,  some  kinds  of  evidence 
are  inadmissible  even  though  highly  relevant.  I  think,  for  example,  of  offers  of  com- 
promise, subsequent  remedial  measures,  and  certain  kinds  of  character  evidence. 
Many  have  argued  that  the  rape  shield  laws  have  gone  too  far  in  making  relevant 
evidence  inadmissible.  The  point  is  that  rules  of  evidence  respond  to  different  con- 
cerns than  the  rules  concerning  protective  orders.  The  concept  of  evidentiary  admis- 
sibility is  itself  a  bit  squishy.  Admissible  for  what  purpose?  On  what  theory?  By 
whom?  Against  whom?  Conditionally  or  unconditionally? 

Whether  information  relevant  to  public  health  or  public  safety  may  be  kept  secret 
by  a  federal  court  order  that  is,  in  a  very  real  sense,  purchased  by  the  defendant, 
is  an  important  public  welfare  issue.  What  is  necessary  or  desirable  to  protect  public 
health  and  public  safety  is  not  a  matter  to  be  decided  under  the  Federal  Rules  of 
Evidence. 

Questions  of  Senator  Grassley  for  Professor  Friedenthal 

Question  1.  Can  you  offer  a  prediction  on  what  will  happen  to  the  discovery  stage 
of  litigation  if  protective  orders  are  prohibited? 

Question  2.  Several  of  the  witnesses  have  spoken  about  the  coercion  of  settling 
a  case  under  a  requirement  of  secrecy.  Court  proceedings,  however,  are  public,  in- 
cluding all  testimony  and  the  final  judgment  of  a  judge  or  jury.  In  addition,  a  party 
may  win  punitive  damages  at  trial.  So  if  a  party  to  litigation  feels  strongly  about 
the  principles  at  stake  and  wants  the  public  to  know  the  wrongs  committed,  what 
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prevents  the  party  from  continuing  to  trial?  Isn't  it  a  fair  or  appropriate  tradeoff 
to  put  an  end  to  the  litigation  for  a  settlement  that  remains  confidential? 

Question  3.  The  standards  for  discovery  and  for  admissibility  of  evidence  are  dif- 
ferent. How  do  the  standards  differ,  and  what  implications  do  these  differences  have 
for  the  public  disclosure  of  all  discoverable  information? 

Questions  of  Senator  Kohl  for  Professor  Friedenthal 

Question  1.  Please  share  your  views  on  the  following  proposals: 

a.  A  bar  against  language  in  court-approved  settlement  agreements  that  prohibits 
parties  from  sharing  information  learned  during  the  course  of  a  civil  suit  with  fed- 
eral or  state  regulatory  authorities. 

b.  A  provision  stating  that  no  protective  order  shall  have  the  effect  of  prohibiting 
a  party  from  sharing  information  learned  during  the  course  of  a  civil  suit  with  fed- 
eral or  state  regulatory  authorities  beyond  the  date  of  settlement  or  entry  of  final 
judgment. 

c.  A  prohibition  against  judicial  orders  sealing  court  and  trial  records  in  cases  af- 
fecting public  health  or  safety. 

Question  2.  As  you  know,  protective  orders  are,  in  practice,  often  issued  in  cases 
where  "good  cause"  has  not  been  properly  established,  notwithstanding  the  osten- 
sible need  for  such  a  showing  under  the  terms  of  Rule  26.  The  widespread  use  of 
so-called  "umbrella"  protective  orders  is  one  example  of  this  phenomenon.  Do  you 
agree  that  courts  ought  not  to  grant  protective  orders  absent  a  rigorous,  bona  fide 
showing  of  good  cause?  If  you  do  not  agree,  please  explain  why.  If  you  do  agree, 
how  would  you  propose  to  ensure  that,  especially  in  cases  implicating  public  health 
and  safety  (and  thus,  the  public  interest  in  disclosure  and  appropriate  regulation), 
protective  orders  are  not  granted  absent  a  bona  fide  showing  of  good  cause? 

Responses  of  Professor  Friedenthal  to  Senator  Kohl's  Questions 

Answer  2.  In  carrying  out  the  requirements  of  S.  1404  that  a  protective  order  can- 
not issue  under  Federal  Rule  of  Civil  Procedure  26(c)  if  it  would  restrict  information 
relevant  to  public  health  and  safety,  a  federal  court  would  have  to  make  initial  de- 
termination as  to  whether  public  health  and  safety  were  involved.  Although  in  some 
cases  the  issue  would  seem  obvious  on  its  face,  in  others  it  would  not. 

The  court  would  have  to  have  an  inquiry  into  the  situation,  considering  evidence 
both  inside  and  outside  the  record.  For  example,  assume  that  the  suit  involves  in- 
jury or  death  from  use  of  an  allegedly  defective  product.  First,  the  court  would  have 
to  make  a  preliminary  determination  of  the  chief  issue  in  the  case  (that  would  later 
be  determined  by  a  jury  trial)  as  to  whether  the  product  was  or  was  not  defective. 
If  the  product  appears  safe,  then  the  court  could  issue  the  protective  order,  sought 
to  protect  the  privacy  of  a  party  or  witness.  If  not,  then  a  protective  order  might 
have  to  be  denied,  depending  on  the  next  inquiry.  Second,  having  made  an  initial 
determination  that  the  product  appeared  not  to  be  safe,  the  court  would  have  to  de- 
cide if  the  existing  publicity  concerning  the  product  was  so  extensive  that  the  issu- 
ance of  a  protective  order  would  not  be  "relevant"  to  public  health  and  safety.  Obvi- 
ously, discussions  of  the  dangers  in  newspaper  and  magazine  accounts,  discussions 
on  radio  talk  shows,  manufacturer's  recall  order,  etc.,  could  render  meaningless  the 
revelation  of  information  from  a  single  lawsuit.  The  court,  if  it  found  that  the  infor- 
mation already  in  the  hands  of  the  public  to  be  extensive,  could  issue  an  order  to 
protect  the  privacy  of  a  litigant  or  witness. 

Of  course,  a  court  would  not,  in  fact,  develop  such  evidence  itself.  It  would  have 
the  "assistance"  of  counsel  who  would  present  the  information  on  these  matters, 
often  in  large  volumes,  on  either  side  of  the  question,  depending  on  whether  and 
to  what  extent  they  believed  a  protective  order  to  be  in  the  interest  of  their  respec- 
tive clients. 

Answer  3.  I  do  not  believe  that  the  enactment  of  S.  1404  would  materially  reduce 
the  number  of  settlements  in  products  liability  cases.  If  a  manufacturer  believes 
that  its  product  is  a  safe  one,  then  under  the  existing  situation,  it  will  make  a  deter- 
mination as  to  the  relevant  cost  of  fighting  the  case  or  settling  it  on  financial 
grounds,  not  on  the  merits.  In  other  words,  it  may  not  be  worth  the  attorney  fees 
to  fight  trivial  cases  that  can  be  settled  at  a  low  figure.  But  at  some  point  it  will 
fight  on  the  merits. 

If  the  manufacturer  believes  the  product  to  be  defective  and  that  the  other  side 
can  prove  its  case,  under  the  current  situation  it  will  do  everything  it  can  to  settle 
out  of  court.  The  chief  purpose  of  the  decision  will  be  to  keep  the  cost  down.  There's 
no  sense  paying  for  a  trial  and  a  large  judgment  as  well.  And,  of  course,  it  will  do 
its  best  to  avoid  revelation  of  information  that  might  induce  others  to  sue. 
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Under  S.  1404,  I  see  little  difference  in  the  manufacturer's  tactics.  It  will  settle 
suits  faster,  on  demand  of  the  plaintiff  before  suit  is  filed,  if  it  would  settle  such 
suits  today  under  current  rules.  If  it  would  fight  the  suit  today,  it  will  fight  the  suit 
regardless  of  S.  1404. 

Once  a  suit  is  filed  and  discovery  takes  place,  the  inability  to  obtain  a  protective 
order  might  induce  a  manufacturer,  who  believes  its  product  to  be  safe,  to  go  ahead 
with  the  action  on  the  merits  in  order  to  discourage  potential  plaintiffs  with  small 
damage  claims  from  filing.  In  the  latter  case,  it  is  the  plaintiff  who  wishes  to  settle 
without  a  costly  trial  wherein  the  plaintiff  may  ultimately  lose. 

Answer  4.  This  question  is  somewhat  ambiguous.  It  asks  whether  settlements 
without  a  determination  of  liability  are  desireable  "where  the  harm  is  great."  It  is 
unclear  what  "harm"  is  to  be  considered.  I  believe  what  was  meant  by  the  question 
is  whether  such  settlements  are  desirable  when  there  is  a  serious  potential  harm 
to  the  public  at  large  from  a  defective  product. 

The  real  issue  here  is  whether  or  not  the  advent  of  civil  litigation  should  be  the 
tool  by  which  the  public  is  informed  of  the  dangers  of  a  product.  There  are  a  number 
of  reasons  why  the  answer  should  be  "no."  First  of  all,  litigation  is,  to  say  the  least, 
an  imperfect  instrument  for  revelation  of  information.  Tactics  of  attorneys  on  both 
sides  govern  what  comes  out  publicly  and  what  does  not.  Whether  or  not,  informa- 
tion that  is  open  to  the  public  receives  general  publicity  is  often  a  hit  or  miss  propo- 
sition. Second,  threats  of  revealing  information,  whether  or  not  true  or  proved,  is  a 
tactic  of  litigants  that  ought  not  to  be  encouraged.  Third,  settlements  area  vital  part 
of  our  litigation  system.  Were  we  to  ban  (or  declare  unenforceable)  clauses  protect- 
ing information  in  settlements  (which  S.  1404  does  not  do),  we  would  probably  force 
some  cases,  all  involving  major  litigation,  into  court,  causing  farther  delays  and 
backlogs  generally.  Fourth,  we  would  reduce  the  amount  a  manufacturer  would  be 
willing  to  pay  in  a  settlement,  especially  if  the  fact  of  the  settlement,  as  well  as  in- 
formation as  to  the  product,  could  become  public  information.  And  I  don't  see  how 
the  latter  could  be  kept  secret  if  the  "secrecy  clause"  in  the  settlement  agreement 
were  to  be  unenforceable.  This  would  not  be  in  the  interest  ofinjured  plaintiffs  in 
many  cases.  Finally,  fifth,  protective  orders  are  not  only  sought  by  the  manufactur- 
ers of  alleged  dangerous  products.  Litigants  and  witnesses  often  desire  privacy. 
They  do  not  want  their  own  acts  or  physical  conditions  revealed  or  even  the  fact 
that  they  have  received  sizable  monetary  settlements. 

I  am  not  against  legislative  enactments  to  protect  the  health  and  safety  of  the 
public.  Requirements  that  certain  information  be  conveyed  to  government  consumer- 
protection  agencies  are  certainly  worthy  of  study.  But  the  real  problem  is  not  the 
lack  or  information.  Cases  discussed,  such  as  breast  implant  problems,  defective 
automotive  vehicles,  and  others  rarely  arise  in  situations  where  the  defects  have  not 
been  publicized.  The  problem  is  that  nothing  is  done  about  them  and  individuals 
continue  to  have  breast  implants  and  purchase  unsafe  vehicles  despite  the  known 
dangers. 

Our  courts  should  not  be  "used"  for  purposes  for  which  they  are  not  established. 
Let's  not  attempt  to  turn  them  into  tabloid  newspapers.  And  let  us  remember  that 
the  privacy  of  many,  involuntary  litigants  and  innocent  witnesses  need  to  be  pro- 
tected 

Question  of  Senator  Kohl  for  Ms.  du  Fresne 

Ms.  du  Fresne,  you  state  in  your  written  testimony  (at  page  6)  that  few  if  any 
of  the  many  cases  you  have  litigated  have  both  implicated  public  health  and  safety 
and  involved  the  use  of  protective  orders.  Doesn't  it  follow  from  this  observation 
that,  if  your  experiences  are  representative,  the  adverse  impact  of  S.  1404  to  which 
you  allude  in  other  sections  of  your  written  testimony  (on  judicial  economy,  for  ex- 
ample) will  not  be  substantial? 

[Editor's  NOTE:  Ms.  du  Fresne's  response  to  Senator  Kohl's  question  was  not  avail- 
able at  press  time.] 

Responses  of  Judge  Higginbotham  to  Senator  Kohl's  Questions 

Question  1.  During  question-and-answer  interchange  at  our  April  20  hearing,  you 
observed  that  the  "great  percentage"  of  protective  orders  issued  by  the  courts  'don't 
involve  the  public  interest."  I  understand  your  reference  to  the  "public  interest"  as 
alluding  to  the  "public  health  and  safety"  standard  contained  in  S.  1404  and  dis- 
cussed at  the  hearing.  In  light  of  your  observation  regarding  the  "great  percentage" 
of  cases,  do  you  think  the  efficient  operation  of  the  federal  courts  would  be  signifi- 
cantly impaired  by  rules  or  legislation  requiring  judges  to  scrutinize  more  carefully 
requests  for  protective  orders  in  cases  implicating  public  health  and  safety? 
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Answer  1.  The  proposed  bill  would  require  a  judicial  determination  that  a  protec- 
tive order  will  not  implicate  "public  health  and  safety"  before  the  order  becomes  ef- 
fective. Courts  would  have  to  make  preliminary  findings  in  every  instance  to  deter- 
mine whether  further  screening  is  necessary.  The  committee  is  concerned  that  in- 
sisting upon  such  findings  in  every  protective  order  would  draw  heavily  upon  valu- 
able judicial  time.  The  time  of  the  judge  is  a  precious  resource.  We  are  not  per- 
suaded that  the  case  for  such  a  universal  requirement  has  been  made.  Rather,  we 
think  that  the  opportunity  to  dissolve  freely  negotiated  protective  orders  provides 
a  more  tailored  response  to  the  occasional  abuse  that  understandably  draws  your 

concGrn. 

Again,  it  is  important  to  distinguish  between  the  protection  of  materials  produced 
by  private  litigants  under  the  relaxed  standards  of  relevance  for  discovery  and  of 
materials  offered  at  trial  or  filed  with  the  court  in  support  of  requested  relief.  The 
latter  materials  become  part  of  the  public  domain.  There  is  a  strong  argument  that 
orders  protecting  information  disclosed  by  court  filings  or  in  open  court  from  further 
public  dissemination  should  require  affirmative  judicial  authorization. 

Questions  2.  You  also  observed  during  the  course  of  your  oral  comments  that  if 
the  "direction  of  the  presumption"  contained  in  S.  1404  would  be  changed,  the  bill 
would  accomplish  its  desired  ends  without  unduly  burdening  the  courts.  Could  you 
elaborate  on  this  observation? 

Question  3.  In  response  to  questioning,  you  also  indicated  that  you  were  signifi- 
cantly less  concerned  with  limitations  on  confidentiality  attending  settlement  than 
with  similar  limitations  on  the  operation  of  protective  orders  during  discovery. 
Could  you  elaborate  generally  on  this  statement,  and  also  share  your  views  on  the 
following  specific  proposals: 

a.  A  bar  against  language  in  court-approved  settlement  agreements  that  prohibits 
parties  from  sharing  information  learned  during  the  course  of  a  civil  suit  with  fed- 
eral or  state  regulatory  authorities. 

b.  Aprovisionstatingthatno  protective  order  shall  have  the  effect  of  prohibiting  a 
party  from  sharing  information  learned  during  the  course  of  a  civil  suit  with  federal 
or  state  regulatory  authorities  beyond  the  date  of  settlement  or  entry  of  final  judg- 
ment. .  . 

c.  A  prohibition  against  judicial  orders  sealing  court  and  trial  records  in  cases  af- 
fecting public  health  or  safety. 

Answer  2.  My  observation  regarding  the  direction  of  the  presumption  was  in- 
tended to  describe  the  reality  that  the  proposed  bill,  in  our  judgment,  addresses  all 
orders  whereas  abuses  occur  in  only  a  small  number  of  cases.  We  recognize  the  im- 
portance of  such  abuses  despite  their  infrequency.  As  with  much  of  rule-making,  the 
fine  art  is  to  sort  the  good  and  the  bad  without  doing  major  damage  to  the  good. 
The  proposed  legislation  presumes  that  all  protective  orders  are  bad,  or  at  least 
present  such  a  risk  of  injury  to  the  public  interest  that  they  ought  not  be  entered 
without  affirmative  judicial  findings.  We  suspect  that  this  judgment  lacks  empirical 
support.  As  otherwise  explained,  the  committee  has  requested  the  Federal  Judicial 
Center  to  expand  substantially  its  study  of  protective  orders.  We  are  now  preparing 
a  research  protocol  and  are  hopeful  that  this  study  will  shed  light  on  these  judg- 
ments. Under  proposed  Rule  26(c),  protective  orders  for  discovery  may  be  entered 
by  agreement  and  can  be  dissolved  upon  application.  The  proposed  rule  redirects  the 
presumption  by  dealing  with  orders  that  prove  sufficiently  troublesome  that  their 
dissolution  is  sought.  It  does  more.  Rule  26(c),  by  dealing  only  with  discovery  protec- 
tive orders,  reflects  the  dichotomy  between  protection  of  discovery  materials  and 
protection  of  other  information.  Information  adduced  in  open  court,  or  in  papers 
filed  with  the  court  in  support  of  relief,  presents  distinctive  problems  that  should 
be  dealt  with  separately. 

Answer  3.  You  asked  our  views  regarding  limits  on  confidentiality  orders  imposed 
by  judicially  approved  settlements.  We  have  less  concern  over  such  limits.  By  defini- 
tion, such  settlements  already  have  engaged  the  court  and  do  not  disrupt  the  discov- 
ery process.  We  note,  however,  that  many,  if  not  most,  settlements  do  not  require 
judicial  approval.  Rather,  such  settlements  are  effectuated  by  filing  stipulated  or- 
ders of  dismissal  that  do  not  disclose  settlement  terms.  We  do  not  understand  your 
proposal  to  insist  on  judicial  approval  of  such  private  agreements.  Rather,  we  under- 
stand your  focus  here  to  be  on  judicial  orders  regarding  disclosure. 

Finally,  you  ask  our  views  regarding  absolute  prohibitions  of  voluntary  disclosure 
by  parties  to  public  agencies.  Protective  orders  do  not  prevent  public  agencies  from 
requesting,  or  obtaining  such  information  by  lawful  process.  They  prohibit  voluntary 
disclosure  by  parties.  Legislating  such  an  exception  to  all  protective  orders  would, 
in  our  judgment,  substantially  reduce  the  parties'  willingness  to  rely  upon  their  pro- 
tection. 


88 

As  explained,  we  see  the  sealing  of  court  records  in  a  different  light  from  the  pro- 
tection of  discovery  materials.  Insisting  on  judicial  approval  before  sealing  material 
adduced  at  trial,  or  filed  with  the  court  in  support  of  relief,  or  sealed  as  part  of  a 
settlement  that  requires  judicial  approval  for  its  effectiveness,  coupled  with  some  ef- 
fort to  guide  judicial  approval,  may  be  appropriate.  Finally,  in  our  view,  the  open- 
ended  standard  of  public  health  and  safety  ought  to  be  refined  if  such  a  prohibition 
is  to  be  adopted. 
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Additional  Submissions  for  the  Record 


Ford  Motor  Company, 
Parklane  Towers  West, 
Dearborn,  MI,  May  6,  1994. 

Hon.  Herb  Kohl, 

305  Senate  Hart  Office  Building, 

Washington,  DC. 

Re:  Hearing  on  "Court  Secrecy" 

DEAR  Senator  Kohl:  Ford  Motor  Company  appreciates  the  opportunity  to  re- 
spond to  testimony  by  Leonard  and  Arleen  Schmidt  at  the  April  20  hearing  on 
"court  secrecy."  . 

Ford  sympathizes  with  Mr.  and  Mrs.  Schmidt  and  understands  their  anguish  at 
the  tragic  loss  of  their  son.  Something  was  wrong  with  their  son's  truck  at  the  time 
of  the  accident,  but  it  clearly  had  nothing  to  do  with  the  way  it  was  designed  or 
manufactured  by  Ford  ten  years  earlier.  Even  plaintiffs'  experts  agree  that  it  is  im- 
possible for  a  properly  manufactured  and  maintained  transmission  to  "jumpG  from 
park  to  reverse,"  as  the  Schmidts  allege.  Moreover,  at  the  time  of  the  accident  in 
1985,  Mr.  Schmidt's  1975  truck  was  ten  years  old.  According  to  the  police  report 
(attached  as  Exhibit  A),  the  gear  shift  lever  was  "so  loose  and  sloppy"  that  it  "would 
not  stay  in  gear."  In  fact,  according  to  the  report,  "[t]here  was  no  indicator  arrow 
on  the  shift  and  it  was  difficult  to  tell  what  gear  it  was  in.  Under  these  cir- 
cumstances, we  were  able  to  settle  the  case  for  substantially  less  than  the  cost  of 
litigating  it  through  trial. 

Even  more  clearly,  this  accident  had  nothing  to  do  with  "court  secrecy.  Between 
1977  and  1985,  alleged  but  unproven  automatic  transmission  defects  in  more  than 
20  million  1970-1979  (and  certain  1980)  Ford  vehicles  received  massive  attention 
and  publicity.  This  attention  and  publicity,  summarized  in  Exhibit  B,  includes 
consumer  "hot-lines"  established  by  Ford  and  NHTSA,  two  NHTSA  consumer  advi- 
sory warnings,  an  initial  finding  of  defect  by  NHTSA's  then  Administrator,  Joan 
Claybrook,  a  mailing  to  more  than  20  million  owners  advising  them  of  the  initial 
finding,  a  three-day  public  meeting  on  the  initial  finding,  a  public  settlement  with 
NHTSA,  two  lawsuits  against  NHTSA  challenging  the  settlement,  a  report  by  the 
General  Accounting  Office,  a  certified  class  action,  eleven  reported  appellate  court 
decisions,  including  a  ruling  by  the  United  States  Supreme  Court— and  finally,  two 
Congressional  hearings,  one  in  1983  and  another  in  1985. 

Throughout  this  period,  Ford  provided  to  NHTSA  and  to  plaintiffs  in  civil  litiga- 
tion a  collection  of  tens  of  thousands  of  pages  of  internal  Ford  documents  relating 
to  its  transmission  designs.  In  the  overwhelming  majority  of  these  cases,  Ford  did 
not  request  confidentiality  as  to  these  materials.  In  fact,  plaintiffs  introduced  the 
most  significant  documents  into  the  public  record  in  the  course  of  25  public  trials 
conducted  during  this  period.  Therefore,  the  contents  of  the  principal  Ford  docu- 
ments were  publicly  available  and  widely  reported  in  the  media  by  at  least  1979, 
when  the  first  major  cases  were  tried. 

Even  further,  Ford  did  not  seek  to  keep  any  portion  of  its  automatic  transmission 
settlements  secret,  except  with  respect  to  the  amounts  of  some  of  these  settlements. 
Therefore,  plaintiffs  were  free  to  and  did  discuss  their  unfounded  allegations  and 
their  settlements— often  including  settlement  amounts— with  anyone  they  liked,  in- 
cluding the  media.  In  fact,  in  1983  the  New  York  Times  ran  a  front  page  article, 
with  the  headline  "Ford  Paying  Million  in  Suits,"  that  reported  on  the  number  of 
transmission  cases  filed  against  Ford,  the  substance  of  the  documents  produced  in 
these  cases,  and  the  amounts  for  which  these  cases  were  allegedly  settled. 

Attached  as  Exhibit  C  are  copies  of  1977-1985  stories  (or  abstracts  of  stories)  that 
appeared  in  the  Washington  Post,  the  New  York  Times,  the  Wall  Street  Journal,  and 
the  two  major  wire  services.  These  voluminous  materials  are  a  fraction  of  the  hun- 
dreds of  newspaper,  magazine,  and  television  stories  that  appeared  in  this  period. 
Under  these  circumstances,  whoever  asked  Mr.  and  Mrs.  Schmidt  to  testify  that 
"the  problem  was  not  well  publicized,"  that  Ford  used  "protective  orders  to  keep  the 
park-to-reverse  problem  secret,"  and  that  "there  was  no  way  for  people  who  didn't 
get  a  sticker  to  learn  about  the  problem"  has  inexcusably  misled  both  Mr.  and  Mrs. 
Schmidt  and  the  subcommittee. 

More  importantly,  the  barrage  of  publicity — directed  at  Ford  and  Ford  alone — 
served  no  legitimate  public  purpose.  There  was  and  is  no  fundamental  difference  be- 
tween Ford  automatic  transmissions  and  those  of  other  manufacturers;  all  of  these 
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transmissions  operate  reliably  and  safely.  Therefore,  notwithstanding  the  "largest 
and  most  difficult  and  complex  investigation  ever  conducted  by  NHTSA,"1  NHTSA 
was  unable  to  make  a  final  determination  of  defect.  Further,  even  in  the  face  of  re- 
lentless adverse  publicity,  Ford  has  won  80  percent  of  the  transmission  design  cases 
it  has  tried.  Thus,  the  principal  effect  of  the  publicity  has  been  to  mislead  the  gen- 
eral public  by  creating  the  appearance  of  a  significant  safety  issue  where  none  in 
fact  existed;  to  unfairly  tarnish  Ford's  reputation  and  undermine  its  competitive  po- 
sition; and  to  divert  private  and  governmental  resources  away  from  other  more  pro- 
ductive activities. 

In  short,  Ford's  experience  shows  that  unwarranted  publicity  concerning  unproven 
allegations  of  product  defect  creates  a  substantial  risk  of  harm,  not  only  to  the  liti- 
gants but  also  to  the  general  public.  Ford's  experience  confirms  that  trial  courts 
should  have  the  discretion  to  enter  protective  orders,  where  appropriate,  to  protect 
the  litigants  and  the  public  from  misleading  publicity,  particularly  where  it  is  being 
promoted  by  lawyers  with  a  direct  financial  interest  in  the  outcome  of  litigation. 

Once  again,  thank  you  for  the  opportunity  to  set  the  record  straight  on  this  issue. 
Sincerely, 

Richard  L.  Manetta. 


Prepared  Statement  of  Edward  W.  Stimpson,  President,  General  Aviation 

Manufacturers  Association 

The  General  Aviation  Manufacturers  Association  (GAMA),  representing  50  compa- 
nies involved  in  the  manufacture  of  general  aviation  aircraft,  engines,  avionics,  and 
component  parts,  believes  that  its  members  interests,  as  well  as  those  of  the  avia- 
tion public,  will  be  adversely  affected  by  passage  of  S.  1404,  "The  Sunshine  in  Liti- 
gation Act."  GAMA  is  concerned  that  S.  1404,  with  particular  respect  to  the  aviation 
industry,  is  unnecessary  and,  if  enacted,  will  significantly  undervalue  the  role  that 
technical  information  plays  in  this  highly  competitive  industry  and  will  have  the 
further  effect  of  undermining  safety. 

Aviation  technical  information  is  developed  at  significant  cost  by  GAMA  Members 
and  other  original  equipment  manufacturers  (OEMs).  This  information  is  provided 
to  others  in  the  course  of  specific  litigation,  for  the  legitimate  purposes  of  case  prep- 
aration, under  restrictive  agreements  between  the  parties  or  under  protective  orders 
of  the  courts.  It  must  continue  to  be  protected  as  trade  secrets  and  commercially 
valuable,  confidential  research,  development  and  production  information,  an  interest 
that  has  been  recognized  within  both  the  Federal  Rules  of  Civil  Procedure  and  a 
multitude  of  procedural  rules  of  the  various  states.  This  technical  information  is 
subject  to  strict  company  internal  controls  and  is  not  published  or  otherwise  volun- 
tarily disclosed.  However,  this  technical  information  is  released,  in  confidence,  to  the 
Federal  Aviation  Administration  (FAA)  to  demonstrate  compliance  with  FAA  certifi- 
cation standards  and  regulations.  Such  information,  given  to  or  available  to  the 
FAA,  is  considered  by  FAA  to  be  privileged  and  confidential  trade  secrets  and  com- 
mercial information  and  not  subject  to  release  (under  the  exception  (b)(4))  under  the 
Freedom  of  Information  Act  (5  U.S.C.  552). 

The  objective  of  S.1404  is  to  disclose,  not  restrict,"*  *  *  information  which  is  rel- 
evant to  the  protection  of  public  health  or  safety."  The  aviation  industry,  with  re- 
spect to  the  kind  of  information  covered  by  S.  1404,  is  already  regulated  by  the  Fed- 
eral Government  in  a  manner  that  ensures  the  public  interest  in  safety  will  not  be 
restricted. 

The  purposes  of  S.  1404  are  best  served  by  recognizing  the  primary  jurisdiction 
of  the  FAA  with  respect  to  the  kinds  of  information  that  may  be  covered  by  S.1404. 
Aviation  information  that  could  be  the  subject  of  a  protective  order  or  "sealing"  of 
a  case,  and  that  is  relevant  to  the  protection  of  public  health  or  safety,  is  currently 
available  to  the  FAA,  the  agency  that  Congress  has  charged  with  the  responsibility 
of  promoting  aviation  safety. 

In  addition  to  its  detailed  design,  testing,  construction  and  production  rules  and 
procedures  governing  manufacturing  in  civil  aviation,  FAA  rules  provide  for  a  de- 
tailed monitoring  of  the  subsequent  service  history  of  all  aircraft  types.  In  light  of 
service  (including  accidents  and  incidents)  history,  the  FAA  may  issue  an  "Air- 
worthiness Directive"  ("AD")  requiring  a  change  in  aircraft  design.  FAA  may  also 
suspend  or  revoke  a  Type  Certificate  or  an  individual  aircraft's  Airworthiness  Cer- 
tificate until  the  corrective  measures  required  by  the  AD  are  taken.  Manufacturers 
are  required  to  *  *  *  "submit  appropriate  design  changes  for  approval;  and*  *  * 


i  Center  for  Auto  Safety  Inc.  v.  Lewis,  685  F.2d  656,  663  (D.C.  Cir.  1982)  (quoting  NHTSA  As- 
sociate Administrator  for  Enforcement). 
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[u]pon  approval  of  design  changes  [by  the  FAA],  make  available  the  descriptive  data 
covering  the  changes  to  all  operators  *  *  *"  In  addition,  the  manufacturer  must  in- 
corporate the  design  change  mandated  by  an  AD  into  all  new  aircraft  produced  after 
the  effective  date  of  the  AD.  Operators  of  existing  aircraft  are  required  to  have  their 
aircraft  modified  to  comply  with  the  design  change  mandated  by  the  AD. 

The  objective  of  these  regulations  is  to  provide  a  safe  aircraft,  from  its  certifi- 
cation through  the  end  of  its  operational  life,  utilizing  information  of  known  or  sus- 
pected unsafe  conditions,  as  determined  by  FAA  in  accordance  with  its  Congression- 
ally  mandated  role  or  as  reported  by  manufacturers,  persons  who  maintain  aircraft, 
and  persons  who  operate  aircraft. 

In  addition  to  continued  FAA  surveillance  of  each  aircraft  type  during  its  oper- 
ation in  civil  aviation,  all  accidents  involving  civil  aircraft  are  investigated  by  the 
National  Transportation  Safety  Board  (NTSB)  which  is  charged  by  the  Congress  to 
*  *  *  "determine  the  facts,  conditions  and  circumstances,  and  the  probable  cause 
of  any  *  *  *  aircraft  accident."  The  information  obtained  in  the  NTSB  s  investigation 
is  shared  with  the  FAA  and  the  reports  published  by  the  NTSB  are  available  to  the 
public.  Safety  is  preserved  by  allowing  the  FAA  (and  NTSB)  to  continue  to  obtain, 
evaluate  and  disseminate  such  information  as  the  FAA  determines  is  required  in 
the  interest  of  safety.  .  . 

Release  of  this  information  will  undoubtedly  do  economic  harm  to  the  original 
equipment  manufacturers  (OEM)  and  may  result  in  substantial  reductions  in  the 
level  of  safety  required  by  FAA.  The  information  contained  in  the  technical,  engi- 
neering or  manufacturing  documents  produced  by  the  OEM  in  litigation  would  en- 
able a  competitor  to  gain  a  significant  competitive  advantage.  The  documents  made 
public  by  this  legislation  would  allow  a  competitor  to  evaluate  the  performance  of 
various  aircraft  components,  without  investment  of  time  or  expense,  and  to  produce 
competitive  products  at  lower  cost.  Over  the  years,  the  OEM  aircraft,  engine  and 
component  manufacturers  expend  hundreds  of  millions  of  man  hours  on  designing, 
testing  and  manufacturing  procedures  in  order  to  build  safe,  reliable  and  economical 
products,  certified  by  the  Federal  Aviation  Administration.  The  expenditures  for  this 
work  and  the  supporting  test  facilities  run  in  the  billions  of  dollars. 

The  loss  in  competitiveness  is  even  greater  in  the  case  of  replacement  parts  for 
existing  products.  Because  of  the  long  service  life  of  typical  general  aviation  aircraft, 
replacement  parts  are  a  significant  profit  center  for  most  aviation  manufacturing 
companies.  A  potential  competitor,  intending  to  sell  replacement  aircraft  parts,  must 
comply  with  FAA  regulations  by  either  providing  identicality  with  the  OEM  part  or 
by  separately  demonstrating  compliance  with  the  FAA  certification  regulations.  A 
competitor  can  only  prove  identicality  by  manufacturing  to  the  original  drawings 
and  specifications  of  the  manufacturer.  Without  that  information,  a  competitor 
would  have  to  incur  costs  to  design,  test,  and  certify  the  part  and  prepare  the  appro- 
priate documentation  to  certify  compliance  to  the  FAA.  Release  of  the  design  speci- 
fications that  were  provided  for  limited  use  in  a  specific  trial  would  allow  manufac- 
ture of  replacement  parts  by  a  competitor  who  incurred  no  design  or  testing  respon- 
sibility for  the  design,  thus  shifting  the  costs  of  product  development  for  the  com- 
petitor's product  to  the  OEM. 

Existing  practices  in  both  the  Federal  and  State  systems  protect  legitimate  de- 
sign, test  and  manufacturing  data  obtained  during  trials  for  the  purpose  of  those 
trials.  No  true  safety  related  information  is  kept  from  the  FAA  or  NTSB  as  a  result 
of  protective  orders  covering  aircraft,  engines,  avionics  or  components  parts  data  ob- 
tained by  a  party  in  a  trial.  Existing  FAA  regulations  require  all  persons  in  the 
aviation  business  who  hold  certificates  to  manufacture,  maintain  or  operate  aircraft 
to  provide  FAA  with  evidence  of  problems  with  these  certificated  aircraft  or  compo- 
nents. The  Congress  gave  this  "safety"  responsibility  to  FAA  in  the  public  interest. 
It  is  not  in  the  public  interest  to  provide  economically  valuable  design  testing  and 
manufacturing  information  to  any  person  in  the  U.S.  or  abroad  who  wants  it,  to  the 
detriment  of  the  U.S.  manufacturers  who  expended  the  time  and  money  to  develop 
it. 

Prepared  Statement  of  Alfred  W.  Cortese,  on  Behalf  of  Lawyers  for  Civil 

Justice 

Thank  you  for  the  opportunity  to  provide  comments  on  behalf  of  Lawyers  for  Civil 
Justice,  an  organization  composed  of  corporations,  defense  bar  organizations,  and 
corporate  defense  practitioners.1  We  are  opposed  to  S.  1404,  the  Sunshine  in  Litiga- 


i  Lawyers  for  Civil  Justice  is  a  national  organization  comprised  of  the  three  leading  defense 
bar  organizations,  the  Defense  Research  Institute,  the  International  Association  of  Defense 
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tion  Act  of  1993.  Our  primary  objections,  shared  by  many  others,  are  that  the  legis- 
lation is  unnecessary  and  premature.  The  legislation  also  is  likely  to  impose  signifi- 
cant new  burdens  on  the  civil  justice  system,  both  the  litigants  and  the  courts,  at 
a  time  when  resources  are  scarce,  dockets  are  overcrowded,  and  justice  already  is 
too  long  delayed.  Finally,  S.  1404  is  out  of  synch  with,  and  undervalues,  the  role 
that  information  plays  as  both  property  and  currency  in  today's  business  world, 
thereby  undermining  adequate  protection  for  proprietary  information  produced  in 
litigation  when  increased  protection  is  needed. 

1.  ACTION  ON  S.  1404  AT  THIS  TIME  IS  INCONSISTENT  WITH  THE  RULES  ENABLING  ACT 

PROCESS 

Consideration  of  S.  1404  at  this  time  raises  process  concerns.  The  bill  was  intro- 
duced at  a  time  when  federal  rulemaking  activity  focusing  on  the  same  issues  al- 
ready was  well  underway  in  the  Judicial  Conference  of  the  United  States  in  accord- 
ance with  the  procedures  mandated  by  the  Rules  Enabling  Act.  28  U.S.C.  §2072  et 
seq.  A  proposal  to  amend  Rule  26  of  the  Federal  Rules  of  Civil  Procedure,  dealing 
with  the  issuance  of  orders  controlling  the  conduct  of  discovery  in  the  federal  courts 
was  drafted  and  recommended  by  the  Advisory  Committee  on  Civil  Rules,  and  ap- 
proved by  the  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial  Con- 
ference. Specifically,  a  proposed  substantive  amendment  to  Rule  26(c)  would  add  a 
standard  for  courts  to  follow  when  requested  to  modify  an  existing  protective  order. 
The  standard  for  issuing  a  protective  order  in  the  first  place  remains  unchanged. 
In  the  Committee's  own  judgment,  as  reflected  in  the  Advisory  Committee  Notes  to 
the  proposed  amendment,  "[r]ecent  studies  have  concluded  that,  in  the  light  of  ac- 
tual practice,  there  is  no  need  to  amend  the  provision  of  Rule  26(c)  relating  to  entry 
of  protective  orders."  Nonetheless,  the  Committee  proposed  amendments  to  the  Rule 
as  a  means  of  clarifying  the  standards  for  modification  of  such  orders. 

The  Advisory  Committee  on  Civil  Rules  has  kept  the  appropriate  Committees  of 
Congress  advised  of  their  progress  throughout  its  activity.  The  rulemaking  process 
as  mandated  by  the  Rules  Enabling  Act  is  thoughtful,  lengthy,  and  characterized 
by  thorough  study  of  all  relevant  issues.  Respect  for  the  rulemaking  process  and  def- 
erence to  the  judgments  made  by  the  rulemakers  have  been  the  hallmarks  of  con- 
gressional oversight  of  that  process.  For  example,  Congress  now  is  considering  lim- 
ited legislation,  H.R.  2814,  to  strike  two  provisions  from  the  other  extensive  pending 
amendments  to  the  Federal  Rules.  The  changes  proposed  in  that  legislation  are  as 
sharply  limited,  minimally  invasive,  and  as  respectful  of  the  Rules'  Enabling  process 
as  possible. 

Since  rulemaking  action  by  the  Judicial  Conference  on  the  subject  of  protective 
orders  is  pending,  legislation  such  as  S.  1404  is  unnecessary.  But  even  if  no  amend- 
ments to  Rule  26(c)  were  pending,  S.  1404  still  goes  beyond  the  boundaries  of  Con- 
gress' customary  oversight  of  the  rulemaking  process.  S.  1404  would  make  far-reach- 
ing changes  not  only  to  the  procedures  for  issuing  protective  orders,  but  to  the  pro- 
cedures applicable  at  the  end  of  a  lawsuit,  to  the  discretion  vested  in  the  trial  judge, 
and  to  the  freedom  of  the  litigants  to  conduct  their  own  litigation.  Even  the  Civil 
Justice  Reform  Act,  which  established  a  nationwide  experiment  concerning  proce- 
dural reforms,  did  not  mandate  changes  to  the  Federal  procedural  rules.  Thus,  S. 
1404's  potential  reach  is  unprecedented  in  recent  times. 

The  best  available  alternative  at  the  present  time  would  be  to  suspend  activity 
on  S.  1404  and  to  allow  the  rulemaking  process  to  operate  pursuant  to  the  mandate 
of  the  Rules  Enabling  Act.  Public  comment  has  been  solicited  from  the  bench  and 
bar  throughout  the  country  on  the  proposed  amendments.  Once  the  Rule,  revised 
to  reflect  national  input,  has  been  considered  by  the  Judicial  Conference  and  the 
Supreme  Court,  Congress  will  have  its  opportunity  to  exercise  oversight  authority 
as  deemed  necessary  and  appropriate.  That  is  the  procedure  mandated  by  the  Rules 
Enabling  Act  and  that  is  the  process  that  should  be  followed  here. 

2.  THERE  IS  NO  NEED  FOR  FEDERAL  LEGISLATION  LIMITING  JUDICIAL  DISCRETION  TO 

PROTECT  CONFIDENTIAL  INFORMATION 

Wholly  apart  from  the  ongoing  rulemaking  process,  we  believe  that  S.  1404  is  un- 
necessary because  protective  orders  are  not  preventing  the  public  from  obtaining  in- 
formation needed  to  protective  public  health  or  safety,  as  has  been  alleged.  More- 
over, the  need  for  effective  means  to  protect  confidential  information  and  a  sensitive 


Counsel,  and  the  Federation  of  Insurance  and  Corporate  Counsel,  corporations  in  the  Fortune 
500,  and  individual  defense  trial  lawyers  that  seek  to  restore  and  maintain  balance  in  the  civil 
justice  system  for  the  benefit  of  the  public 
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approach  to  the  competing  interests  at  play  in  litigation  may  be  greater  today  than 
at  any  time  in  the  past.  As  the  world  becomes  an  "information  superhighway,"  legal 
protection  for  information  as  the  new  currency  and  property  is  vital.  Civil  litigation 
is  information  intensive.  The  procedural  rules  are  highly  invasive,  compelling  far- 
reaching  production  of  information.  The  level  of  protection  courts  provide  for  propri- 
etary or  personal  information  becomes  of  critical  interest  to  society  when  the  infor- 
mation itself  is  a  commodity  or  possession. 

Our  experience  was  and  is  that  the  present  system  for  issuing  protective  orders, 
with  its  good  cause  unbalancing  of  competing  interests,  has  worked  very  well.  Fur- 
ther, courts  willingly  have  exercised  their  inherent  authority  to  correct  imbalances 
in  the  information  flow,  often  sua  sponte,  providing  crucial  information  to  govern- 
mental offices  or  making  it  public  when  necessary.  Courts  were  modifying  and  dis- 
solving protective  orders  with  alacrity,  notwithstanding  the  absence  of  a  unified 
standard.  Allegations  that  the  courts'  authority  to  issue  protective  orders  has  been 
subverted  to  conceal  information  about  hazards  from  the  public  just  does  not  with- 
stand scrutiny. 

In  fact,  some  of  the  factual  assertions  used  to  support  the  need  for  S.  1404  are 
incorrect  and  illustrate  how  anecdotes  can  be  misused  to  create  the  false  impression 
that  protective  orders  have  prevented  essential  information  from  flowing  to  the  pub- 
lic. For  example,  the  anecdote  regarding  Frederick  Barbee,  his  wife,  and  the  Shiley 
heart  valve,  referred  to  in  the  statement  accompanying  the  introduction  of  S.  1404, 
creates  the  erroneous  impression  that  protective  orders  prevented  the  Barbee's  from 
obtaining  the  proper  medical  treatment  when  her  heart  valve  malfunctioned.  First 
of  all,  no  heart  valve,  today  or  in  1982  when  Mrs.  Barbee  had  her  implant,  is  failure 
free.2  All  persons  with  heart  valve  implants  must  be  continually  monitored  by  their 
cardiologists,3  and  it  is  inconceivable  that  Mrs.  Barbee's  physicians  did  not  at  some 
point  advise  her  of  that  fact  and  to  immediately  go  to  a  hospital  capable  of  perform- 
ing open  heart  surgery  if  she  experienced  certain  symptoms.4  Moreover,  from  1980 
to  1988,  Shiley  notified  cardiac  surgeons  and  hospitals  that  performed  open-heart 
surgery  several  times  about  the  potential  for  strut  fractures.5 

Although  Mr.  Barbee  testified  that  no  public  information  about  a  potential  defect 
was  available  prior  to  his  wife's  problem  in  1988, 6  the  public  record  shows  that  in- 
formation about  the  risk  of  strut  fracture  was  highly  publicized  long  before  Mrs. 
Barbee's  unfortunate  incident.  Even  in  the  highly  unlikely  event  that  the  Barbee's 
physician  failed  to  warn  them  of  the  known  risks  and  manufacturer's  warnings,  a 
computer  search  of  Nexus  revealed  numerous  national  newspaper  and  television  sto- 
ries, including  a  "20/20"  television  segment  in  early  1987,  about  a  possible  defect 
in  the  Shiley  heart  valve  appearing  as  early  as  August  1984,  four  years  before  Mrs. 
Barbee's  problem  occurred  in  1988.  Other  heart  valve  recipients  heard  or  read  about 
a  possible  defect  from  newspapers  and  television  as  early  as  1984. 7  If  the  Barbees' 
missed  four  year's  worth  of  media  coverage  about  the  defective  heart  valve,  it  had 
nothing  to  do  with  protective  orders. 

Notwithstanding  whether  any  or  all  of  the  Shiley  heart  valve  cases  were  settled, 
the  Barbee  example  shows  that  information  was  available  to  the  public  on  a  timely 
basis  and  that  protective  orders  did  not  prevent  individuals  from  learning  about  po- 
tential problems.  This  is,  in  fact,  the  conclusion  reached  by  Professor  Arthur  Miller 
of  Harvard.  Based  on  his  review  of  earlier  Senate  testimony,  he  concluded  that  "the 
circumstances  have  been  reworked  to  suggest  that  the  tragedy  resulted  from  court 
confidentiality.  The  facts,  however,  strongly  suggest  that  it  did  not."8 

The  anecdote  in  the  floor  statement  regarding  the  General  Motors  C/K  pick-up 
trucks  is  wrong  on  the  facts,  as  well  as  on  the  inferences  drawn.  First,  although 
GM  settled  many  of  these  cases,  a  number  of  them  were  tried  in  open  court  long 


2  Collins,  The  Evolution  of  an  Artificial  Heart  Valve,  324  New  Eng.  J.  Med.  624,  626  (Feb.  28, 
1991). 

3Schoen,  Interventional  and  Surgical  Cardiovascular  Pathology,  Clinical  Correlations  and 
Basic  Principles  139  ( 1989). 

4 "FDA  and  the  Medical  Device  Industry,"  Hearing  before  the  Subcomm.  on  Oversight  and  In- 
vestigations of  the  House  Comm.  on  Energy  and  Commerce,  101st  Cong.,  2d  Sess.  592  (Ser.  No. 
101-137)  (Feb.  26,  1990). 

s/d.  at  426,  588-91. 

6  Hearing  on  Court  Secrecy,  Before  the  Subcomm.  on  Courts  and  Administrative  Practice  of 
the  Senate  Judiciary  Comm.,  101st  Cong.,  2d  Sess.,  5  (May  17,  1990)  (testimony  and  statement 
of  Frederick  Barbee). 

■'See  Kahn  v.  Shile  Inc.,  217  Cal.  App.  3d  848,  266  Cal.  Rptr.  106  <Ct.  App.  1990). 

8 See  Arthur  R.  Miller,  Confidentiality,  Protective  Orders,  and  Public  Access  to  the  Courts,  105 
Harv.  L.  Rev.  427,  482  (1991). 
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before  the  recent  cases  receiving  publicity.9  In  those  earlier  cases,  the  media  had 
access  to  the  witnesses,  the  testimony,  and  all  of  the  documents  admitted  without 
restriction,  and  actually  utilized  those  materials  in  nationwide  news  reports.  Allega- 
tions about  the  trucks  also  were  the  focus  of  several  sensationalized  local  media  re- 
ports, and  at  least  one  highly  misleading  national  television  report.10  The  National 
Highway  Transportation  and  Safety  Administration  is  conducting  an  investigation 
of  the  safety  of  the  C/K  truck  fuel  system,  which  has  been  widely  reported  by  na- 
tional media  organizations.  If  information  did  not  reach  the  public,  it  was  not  be- 
cause GM  concealed  information  behind  protective  orders. 

If  that  were  not  enough,  GM  voluntarily  made  tens  of  thousands  of  confidential 
research  and  development  documents  regarding  the  C/K  pick-up  truck  public  after 
the  media  and  special  interest  gioups  requested  disclosure  under  the  Texasrule  re- 
ferred to  in  the  introductory  statement.11  However,  other  than  media  reports  of  the 
fact  that  GM  made  the  disclosure,  there  has  been  no  other  reporting  of  the  actual 
facts  revealed  in  the  documents  at  issue.  Once  the  full  facts  are  known,  then,  it  can- 
not be  said  that  this  anecdote  supports  the  need  for  S.  1404. 

Also  alleged  to  support  a  need  for  S.  1404  is  the  controversy  over  silicone  breast 
implants.  It  has  been  claimed  that  protective  orders  were  used  to  conceal  informa- 
tion about  product  safety  from  government  regulatory  agencies.  Since  1984,  when 
a  federal  jury  awarded  Maria  Stern  $1.7  million  in  one  of  the  first  breast  implant 
cases  to  go  to  trial,  a  number  of  breast  implant  cases  have  been  tried  in  open  court, 
again  allowing  media  and  public  access  to  information  relevant  to  the  health  and 
safety  claims.12  Moreover,  the  documents  used  in  Stern  were  available  to  FDA  since 
at  least  1984,  because  in  the  Stern  case  no  protective  order  was  even  used  at  trial.13 
But  even  if  there  had  been  information  relevant  to  the  public  that  had  been  kept 
confidential  by  a  protective  order,  any  duty  to  disclose  that  information  publicly 
would  have  arisen  long  before  litigation  was  commenced. 

Since  1987,  both  manufacturers  and  consumer  groups  have  engaged  in  mass 
mailings  to  consumers  and  physicians  discussing  the  safety  of  these  breast  implants. 
And,  in  1988,  Dow  Corning  itself  requested  that  the  FDA  and  a  congressional  com- 
mittee review  hundreds  of  thousands  of  documents  available  regarding  on  the  de- 
vices. If  vital  information  about  the  safety  of  breast  implants  did  not  reach  regu- 
latory agencies  or  the  public,  it  was  not  because  of  protective  orders  issued  in  civil 
litigation  that  started  many  years  after  the  implants  had  already  been  in  use.14 

Legal  scholars,  including  Professor  Arthur  R.  Miller  of  Harvard  Law  School  and 
Professor  Richard  L.  Marcus  of  Hastings  College  of  Law,  have  published  thorough 
studies  of  the  many  competing  issues  involved.  Based  on  these  analyses,  the  aca- 
demic community  and  the  federal  judiciary  have  concluded  that  the  anecdotes  re- 
garding protective  orders  cannot  be  substantiated,  and  that  there  is  no  need  for  any- 
thing but  minor  adjustments  in  Rule  26(c).  According  to  Professor  Marcus,  "the  [pro- 
tective orders]  that  are  paraded  in  support  of  widespread  changes.  *  *  *  have  not 
been  shown  to  be  representative  of  *  *  *  some  evil  conspiracy  to  keep  under  wraps 
evidence  of  numerous  serious  threats  to  public  health  *  *  *  .  The  need  for  radical 
change  is  not  there,  but  the  risks  that  would  attend  such  change  are."15 

3.  S.  1404  WOULD  HAVE  AN  ADVERSE  IMPACT  ON  THE  CIVIL  JUSTICE  SYSTEM  AND 

LITIGANTS 

Enacting  S.  1404  has  the  potential  to  do  significant  harm  to  the  efficiency  of  the 
courts  and  to  the  privacy  and  property  rights  of  litigants  and  third  parties.  Courts 
already  are  fully  accessible  to  the  public.  Judges  currently  have  the  inherent  author- 
ity to  make  information  public  or  to  provide  it  to  other  branches  of  government 
when  necessary  to  protect  a  vital  public  interest.  S.  1404  simply  is  not  needed  to 
accomplish  any  legitimate  public  purpose. 

As  we  have  indicated  consistently  in  previous  statements  and  testimony,  legisla- 
tion restricting  court  discretion  to  protect  confidential  information  will  have  a  harm- 

9 See  Douglas  Lavin,  "Truck  Expert  Switches  Sides  in  Big  GM  Case,"  Wall  St.  J.,  Nov.  19, 
1992,  §B,  p.  1,  col.  6.  i 

w See  Douglas  Lavin,  Elizabeth  Jensen,  &  Neal  Templin,  "How  GM  One-Upped  An  Embar- 
rassed NBC  On  Staged  News  Event,"  Wall  St.  J.,  Feb.  11,  1993,  §A,  p.  1,  col.  1. 

"See  Douglas  Lavin  &  Laurie  McGinley,  "GM  to  Unseal  All  Documents  In  Liability  Case, 
Wall  St.  J.,  §B,  p.  1. 

12 See  "FDA  Action  Spurs  Implant  Suits,"  ABA  Journal,  Mar.  1992,  p.  20. 

™Id.;  see  Susan  Dianne  Rice,  "Information  Battle  Brews  Over  Implants  And  The  Public,  San 
Fran.  J.,  Jan.  15,  1992,  p.  1. 

"See  generally,  21  BNA  Prod.  Safety  &  Liab.  Rptr.  755  (July  16,  1993)  (two  verdicts  entered 
in  favor  of  manufacturer  of  silicone  breast  implants  in  liability  litigation). 

is  Richard  L.  Marcus,  The  Discovery  Confidentiality  Controversy,  1991  111.  L.  Rev.  457,  502. 
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fill  effect  on  the  civil  justice  system,  and  on  all  litigants.  The  evidence  and  scholar- 
ship is  overwhelming  that  legislation  such  as  S.  1404  is  not  necessary.  We  respect- 
fully request  that  no  further  action  be  taken  on  the  bill. 
Respectfully  submitted, 

Alfred  W.  Cortese,  Jr. 
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Prepared  Statement  of  Benjamin  Kelley,  President,  Safety  Attorneys 

Federation 

Mr.  Chairman,  members  of  the  subcommittee:  Thank  you  for  considering  the  writ- 
ten views  of  the  Safety  Attorneys  Federation  (SAFe)  in  your  consideration  of  Senate 
Bill  1404,  the  Sunshine  in  Litigation  Act  of  1993  "a  bill  to  provide  greater  availabil- 
ity of  product-hazard  information  that  is  known  to  manufacturers  and  disclosed  by 
them  in  product-injury  litigation,  yet  withheld  from  consumers,  regulators  and  the 
press  by  protective  orders  or  confidentiality  agreements  imposed  or  sanctioned  by 
the  courts. 

I  am  Benjamin  Kelley,  president  of  SAFe  and  also  president  of  the  Institute  for 
Injury  Reduction  (IIR),  its  companion  research  orgamzation.  SAFe's  members  are 
attorneys  dedicated  to  reducing  the  prevalence  of  injurious  products  in  the  environ- 
ment. IIR,  which  is  supported  by  membership  dues  and  grants  from  SAFe  and  other 
organizations,  is  open  to  any  person  who  wishes  to  join  and  support  its  injury  reduc- 
tion programs. 

In  addition,  as  an  expert  in  the  areas  of  safety  policy  and  consumer  information, 
among  others,  I  have  frequently  participated  as  a  consultant  and  expert  witness  in 
court  suits  brought  by  product  injury  victims  against  manufacturers.  In  these  suits 
I  have  extensively  seen  first-hand  the  extent  to  which  the  public  is  being  kept  igno- 
rant of  manufacturer  knowledge  about  product  hazards  that  is  revealed  by  defend- 
ant corporations  in  the  discovery  process  but  prohibited  from  public  release  by 
court-sanctioned  secrecy.  Ironically,  in  my  role  as  a  participant  in  those  cases  I  am 
bound  to  secrecy  by  protective  orders  which  prevent  me  from  sharing  with  this  hear- 
ing, with  consumers  and  with  regulators  this  critically  important  information  con- 
cerning tests,  policies,  marketing  decisions,  and  other  manufacturer  activities  which 
have  helped  place  unsafe  products  in  the  marketplace  and  kept  them  there. 

Attached  to  my  testimony  are  the  following  documents: 

1.  A  newly-released  focus  group  study  sponsored  by  IIR  which  indicates  that  even 
tort-reform  supporters — people  who  oppose  unfettered  access  to  the  courts  by  vic- 
tims of  product  hazard  injuries  because  they  believe  those  victims  are  to  blame  for 
such  injuries — are  concerned  that  manufacturers  are  hiding  their  knowledge  of 
product  hazards.  Even  though  these  "tort  reform"  advocates  want  consumers  to  take 
responsibility  for  choosing  safe  products  and  using  them  properly,  they  believe  that 
manufacturers  are  keeping  secret  the  information  that  consumers  require  in  order 
to  do  so. 

(The  basic  excuse  used  by  corporations  to  shield  their  knowledge  of  unsafe  prod- 
ucts in  the  courts  is  that  disclosure  would  hurt  sales  and  help  competitors.  This  is 
a  shabby  argument.  It  asks  that  Americans  be  kept  ignorant  of  product  hazards 
that  can  kill  or  severely  hurt  them  for  the  sake  of  manufacturers'  profits.  As  this 
study  shows,  even  people  who  do  not  like  the  idea  of  product  liability  litigation  are 
concerned  that  manufacturers  are  keeping  them  in  the  dark  about  product  hazards. 
And  in  fact,  that  is  just  what  too  many  manufacturers  have  chosen  to  do.) 

2.  Testimony  which  I  gave  before  a  Texas  court  in  Benson  v.  Ford,  one  of  the  first 
cases  to  test  Texas's  recently  adopted  rule  discouraging  the  use  of  judicial  protective 
orders  in  victim  litigation  to  shield  public-interest  health  and  safety  information 
from  public  disclosure.  The  case  resulted  in  lower  court  decisions,  which  I  believe 
are  still  under  appeal,  lifting  secrecy  from  documents  showing  Ford  Motor  Compa- 
ny's long-standing  and  extensive  knowledge  that  its  popular  Bronco  II  "sports  utility 
vehicle"  was  highly  prone  to  rollover  under  entirely  predictable  emergency  handling 
conditions.  Rollovers,  in  fact,  are  a  leading  cause  of  death  and  disability  for  occu- 
pants of  Bronco  II's  in  accidents,  as  Ford  knew  would  be  likely  when  it  decided  to 
put  the  vehicle  on  the  market 

3.  An  article  published  in  a  recent  issue  of  Business  and  Society  Review  in  which 
I  analyzed  the  relationship  of  manufacturer  secrecy  to  the  knowledge  of  General  Mo- 
tors Corp.  and  Suzuki  Corp.,  prior  to  marketplace  introduction  of  the  Samurai,  that 
the  vehicle  was  hazardously  unstable  and  would  cause  needless  deaths  and  injuries 
among  the  young  drivers  to  whom  it  was  being  aggressively  marketed  as  a  "fun" 
vehicle. 

The  question  of  whether  secrecy  is  justified  for  product-hazard  knowledge  pro- 
duced by  manufacturers  during  injury  litigation  has  been  treated  sometimes  as  if 
it  involved  an  issue  of  "balance '  between  the  rights  of  roughly  equal  parties  to  such 
litigation.  From  such  a  perspective  the  debate  for  and  against  secrecy  might  go  on 
endlessly.  In  fact,  however,  balance  is  not  the  issue  at  all. 

Unlike  a  person  victimized  by  a  product  hazard,  a  corporation  which  manufac- 
tures products  and  sells  them  for  profit  is  not  a  human  being  that  can  be  harmed 
in  body,  mind,  and  feelings.  It  cannot  be  rendered  paraplegic,  quadriplegic,  or  brain- 
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damaged,  or  suffer  the  loss  of  a  child  or  spouse,  because  of  a  product  hazard.  It  can- 
not know  grief.  The  corporation's  arguments  for  secrecy  are  impersonal  and  self- 
preservational,  i.e.,  that  disclosure  of  its  product  information  might  hurt  it  competi- 
tively, damage  sales  of  products,  and  lead  to  additional  costs  of  defending  lawsuits 
and  paying  damages  to  injury  victims.  The  public-interest  arguments  for  disclosure 
of  such  information,  however,  are  far  more  compelling.  They  include  the  following: 

1.  Government  safety  regulators  cannot  effectively  identify,  investigate,  recall,  warn 
about  or  set  standards  for  products  whose  hazards  have  been  kept  hidden  under 
court  orders  or  agreements. 

Since  the  public  relies  on  regulators  to  provide  it  with  at  least  a  modicum  of  pro- 
tection from  unsafe  products  (and  funds  their  work  accordingly),  it  deserves  a  regu- 
latory system  that  is  not  kept  ignorant  about  crucially  relevant  safety  information 
known  to  a  few  parties  within  the  judicial  system. 

Example:  For  years  auto  manufacturers  hid  their  testing  and  other  knowledge 
that  rear-seat  lap  belts  could  produce  serious  injuries  in  car  crashes-injuries  that 
could  be  reduced  or  prevented  by  lap-shoulder  belts.  Although  they  eventually  were 
forced  to  produce  such  information  in  court  suits  by  injured  motorists,  the  public 
at  large  and  Federal  safety  regulators  were  not  initially  made  privy  to  the  compa- 
nies' secret  information.  Had  they  been,  it  is  likely  that  rear  lap-shoulder  belts 
would  have  been  required  and  provided  in  new  cars  considerably  earlier  than  was 
the  case. 

2.  Consumer  purchase  and  use  of  products  so  as  to  produce  fewer  and  less  severe 
injuries  cannot  be  achieved  unless  consumers  and  regulators  know  what  manufactur- 
ers know  about  their  products'  safety  problems. 

Corporations  opposed  to  victim  rights  in  the  courts  contend  that  "informed  con- 
sumers" will  avoid  "improper  use"  of  products  and  thereby  avoid  injuries.  If  that  is 
so  manufacturers  should  be  eager  to  make  public  all  their  product  safety  and  prod- 
uct hazard  knowledge — not  just  in  court  suits  after  injuries  have  been  caused,  but 
from  the  outset  of  marketing  a  new  product  and  through  its  useful  life. 

Example:  Chrysler  Corporation,  Jeep  Corporation  and  American  Motors  Corpora- 
tion all  have  been  involved  in  the  manufacturer  and  sale  of  Jeep  CJ's — vehicles  no- 
torious for  their  rollover  proneness  and  resulting  high  rollover  death  and  injury 
rates.  Yet  they  continue  to  insist  that  the  vehicle  is  not  unsafe.  In  the  1970's  a  sen- 
ior engineer  at  AMC  stated  in  a  memo  that  the  Jeep  CJ's  "stability  factor"  was  so 
low  that  the  vehicle  had  to  be  considered  unsafe.  In  scores  of  lawsuits  brought  by 
people  injured  in  CJ  rollovers,  court-sanctioned  protective  orders  and  confidentiality 
agreements  kept  that  document  from  the  eyes  of  the  public  and  regulators.  By  the 
time  the  document  was  disclosed  in  open  court  during  a  trial,  it  was  too  late — the 
National  Highway  Traffic  Safety  Administration  already  had  ruled  that  inadequate 
evidence  existed  to  find  the  vehicle  defective,  thus  prompting  other  manufacturers 
to  build  and  sell  similarly  hazardous  "sports  utility  vehicles"  such  as  the  Suzuki  Sa- 
murai and  Bronco  II. 

3.  Openness  of  hazard  information  leads  to  safer  products,  and  safer  products  lead 
to  fewer  injuries,  lower  health  care  costs,  and  less  litigation. 

America  loses  upwards  of  $200  billion  a  year  in  health  care  and  associated  costs 
due  to  injuries,  many  of  them  the  result  of  product  design  deficiencies,  lack  of  ade- 
quate warnings,  and  manufacturer  failure  to  incorporate  known  safety  technologies 
in  their  products.  (Corporations  who  argue  against  release  of  their  product  safety 
and  product  hazard  information  on  self-preservational  "economic  damage"  grounds 
apparently  do  not  consider  these  to  be  important  costs.) 

Today  a  manufacturer  whose  products  are  revealed  to  be  insufficiently  safe  can 
choose  to  remedy  the  deficiencies — thus  in  the  long  run  becoming  more  competitive, 
since  as  even  auto  manufacturers  are  now  willing  to  admit,  "safety  does  sell'.  Or 
it  can  stonewall  by  insisting  that  the  product  is  "safe  enough,"  that  users  are  to 
blame  for  the  injuries  it  causes  and  that  the  manufacturer's  internal  knowledge  of 
the  hazard  should  be  kept  secret.  Removing  the  veil  of  secrecy,  as  the  Bill  you  are 
considering  aims  to  accomplish,  would  make  such  stonewalling  more  difficult  and 
lead  to  faster  disposition  of  unsafe  products  both  in  the  marketplace  and  the  regu- 
latory arena. 

Example:  It  took  years  of  injuries  (many  of  them  to  children)  before  notoriously 
hazardous  three-wheel  All-Terrain  Vehicles  were  removed  from  the  marketplace  by 
agreement  between  manufacturers  and  regulators.  During  those  years  the  public 
was  kept  unaware  of  the  extensive  information  known  to  the  manufacturers  about 
ATV  handling  hazards  and  injury  causation;  even  when  that  information  was  pro- 
duced in  ATV  injury  litigation,  it  was  shielded  by  protective  orders  or  confidentiality 
agreements.  Had  it  been  available  to  consumers  and  regulators,  the  demise  of  the 
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three-wheeled  ATV  might  have  come  sooner,  bringing  with  it  a  commensurate  re- 
duction in  deaths,  injuries  and  health  care  costs. 

4.  Manufacturers  will  not  voluntarily  reveal  their  knowledge  of  product  hazards 
and,  in  fact,  will  do  everything  possible  to  hide  it. 

The  revelations  of  recent  weeks  concerning  product-hazard  secrecy  by  manufactur- 
ers of  breast  implants  and  cigarettes  point  not  to  isolated  examples  but  to  a  self- 
preservational  mentality  which  afflicts  many  corporations  that  make  and  market 
products.  In  purposefully  hiding  test  results,  staff  findings  and  injury  data  dem- 
onstrating the  adverse  impact  of  their  products,  the  manufacturers  of  cigarettes  and 
breast  implants  were  acting  no  differently  than  other  corporations  whose  products 
have  caused  needless  harm.  Over  the  years  corporate  secrecy  policies  have  retarded 
public  knowledge  of  countless  unsafe  products.  Unless  secrecy  is  routinely  dis- 
allowed instead  of  approved,  the  examples  will  grow  and  with  them,  the  injuries. 
The  corporate  obligation  to  disclose  safety  information  has  been  recognized  even  by 
corporate  researchers: 

For  my  whole  career  at  General  Motors,  safety  has  been  an  area  in  which 
we  publish  everything  we  do.  We  don't  keep  anything  secret  because  you 
can't  let  others  be  restricted  from  that  access  to  information  that  might 
help  save  lives,  so  we've  always  had  a  policy  of  very  open  discussions  with 
everyone.  I  mean,  I've  had  visitors  from  all  over  the  world,  having  discus- 
sion on  any  subject  they  want  to  talk  about.1 

5.  Consumers  are  not  stupid,  although  corporations  may  think  they  are. 

A  favorite  argument  of  corporations  in  defense  of  keeping  product  hazard  informa- 
tion secret  is  that  consumers  are  too  ignorant  to  understand  much  of  the  informa- 
tion because  of  its  "technical"  nature,  including  test  reports  and  engineering  analy- 
ses. Curiously,  they  do  not  suggest  that  non-technical  managers  in  corporations — 
such  as  marketing,  financial,  and  legal  personnel  who  help  decide  whether  the  cor- 
poration will  or  will  not  sell  an  unsafe  product — are  also  incompetent  to  judge  such 
technical  information. 

The  fact  is  that  consumers  are  not  stupid.  With  the  help  of  consumer  support 
groups,  the  press  and  independent  experts,  the  kind  of  product-hazard  information 
now  shielded  from  public  view  by  court  orders  will,  if  made  widely  available,  sub- 
stantially increase  the  ability  of  all  consumers  to  make  informed,  harm-reducing 
choices  about  what  products  they  buy  and  how  they  use  them. 

The  prospect  of  physical  harm  must  be  made  known  to  its  unsuspecting  potential 
victims.  We  expect  that  when  police,  psychiatrists  and  psychologists,  teachers  and 
health  workers  learn  of  conditions  which  threaten  the  lives  of  other  people,  they  will 
act  to  warn  those  other  people.  (See,  for  example,  the  so-called  Tarasoff  doctrine, 
Tarasoffv.  Regents  of  Univ.  of  Cal,  13  CAL  3D177,  1974.)  Even  the  rule  of  privilege 
between  attorneys  and  clients  makes  such  an  exception.  There  is  no  justification  for 
applying  a  different  standard  to  information  produced  in  litigation  discovery  when 
that  information  discloses  the  possibility  that  physical  harm  may  be  caused  by  an 
unsafe  product  to  people  who  are  not  party  to  the  litigation. 

The  Sunshine  in  Litigation  Act  of 1993  represents  an  important  step  toward  elimi- 
nating the  power  of  manufacturers  to  hide  their  knowledge  of  their  products'  haz- 
ards from  buyers,  users  and  the  general  public.  It  thus  will  make  a  valuable  con- 
tribution to  public  health  progress  and  injury  reduction  in  the  United  States. 


1  Deposition  of  David  C.  Viano,  December  3,  1990,  Hardy  v.  General  Motors  Corporation,  (con- 
cerning the  exchange  of  safety  information  between  car  manufacturers). 
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Linda  Bailey        (301)  261-0090 


EVEN  'TORT  REFORM'  ALLIES  FEAR 
CORPORATE  PRODUCT-HAZARD  SECRECY, 
REPORT  TO  SENATE  COMMITTEE  FINDS 

WASHINGTON,  D.C.,  Tuesday,  April  19,  1994  -  Even  supporters  of  so-called  "tort  reform" 

proposals  to  restrict  product-injury  lawsuits  are  fearful  that  manufacturers  are  routinely  hiding 

information  about  product  hazards  -  information  that  could  help  consumers  avoid  unsafe  products 

or  use  such  products  more  cautiously,  thereby  reducing  both  lawsuits  and  injuries. 

This  is  the  principal  finding  of  a  newly-released  focus-group  study  transmitted  today  to  the 
Courts  and  Administrative  Practices  Subcommittee  of  the  Senate  Judiciary  Committee  in 
testimony  prepared  by  HR  for  a  hearing  tomorrow  on  Senate  Bill  1404,  the  Sunshine  in  Litigation 
Act  of  1993,  a  bill  by  Sen.  Herb  Kohl  (D-WI)  to  widen  public  access  to  product-hazard 
information  disclosed  by  manufacturers  in  injury  lawsuits  but  now  kept  secret  by  court  orders. 
The  study  is  to  be  published  in  a  forthcoming  issue  of  the  Institute  for  Injury  Reduction  Review. 


In  testimony  accompanying  the  study,  UR's  president,  Benjamin  Kelley,  said,  "The  basic 
excuse  used  by  corporations  to  shield  their  knowledge  of  unsafe  products  in  the  courts  is  that 
disclosure  would  hurt  sales  and  help  competitors.  This  is  a  shabby  argument.  It  asks  that 
Americans  be  kept  ignorant  of  product  hazards  that  can  kill  or  severely  hurt  them  for  the  sake 
of  manufacturers'  profits.  As  this  study  shows,  even  people  who  do  not  favor  product  liability 
litigation  are  concerned  that  manufacturers  are  keeping  them  in  the  dark  about  product  hazards 
and  thereby  causing  such  litigation.  And  in  fact,  that  is  just  what  too  many  manufacturers  have 
chosen  to  do." 

The  study,  carried  out  by  market  researcher  Lori  Bennett  and  Kelley,  employed  two  focus- 
group  panels  drawn  from  a  cross-section  of  residents  in  the  Indianapolis  area.  That  area  has  been 
exposed  in  recent  years  to  intensive  corporately-funded  public  education  campaigns  to  build 
support  for  cutting  back  on  the  rights  of  victims  to  seek  recompense  in  the  courts  from 
manufacturers  of  unsafe  products.  It  is  also  the  home  base  of  former  Vice  President  Dan  Quayle, 
a  leading  proponent  of  such  "tort  reforms"  during  the  Bush  Administration. 


THE  INSTITUTE  FOR  INJURY  REDUCTION  IS  A  NON-PROFIT  EDUCATIONAL  AND  RESEARCH  ORGANIZATION 
DEDICATED  TO  REDUCING  DEATHS  ANO  INJURIES  CAUSED  BY  PROOUCT  DEFECTS.  FOUNDED  BY  TRIAL 
ATTORNEYS.  rTS  MEMBERSHIP  IS  OPEN  TO  ALL  INDIVIDUALS  AND  ORGANIZATIONS  SHARING  THAT  GOAL 
DUES  AND  CONTRIBUTIONS  TO  IIP  ARE  TAX -DEDUCTIBLE  UNDER  SECTION  W       '(3)  OF  THE  INTERNAL 
REVENUE  COOE 


INSTITUTE  FOR  INJURY  REDUCTION 

2191  DEFENSE  HIGHWAY 

SUITE  222 

CROFTON.  MD  211 1* 
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Initially  in  their  discussion,  the  study  found,  panel  members  "emphasized  their  belief  that 
victims  were  principally  responsible  for  such  injuries  through  misuse  of  products,  i.e.,  causing 
'accidents'."  But  as  the  panel  discussions  progressed,  they  "revealed  and  expressed  concern  that 
withholding  by  manufacturers  and  government  regulators  of  hazard  information  made  'proper  and 
safe  consumer  use'  of  products  difficult." 

"Both  panels  ended  without  resolving  their  self-stated  dilemma,  i.e.,  how  can  product  buyers 
and  users  act  intelligently  and  safely  if  product  makers  and  knowledgeable  government  agencies 
fail  or  refuse  to  divulge  needed  produce  hazard  information?" 

Early  in  the  sessions  panelists  tended  to  be  outspokenly  critical  of  injury  victims  and 
litigation  against  corporations  manufacturing  products.  "Out  of  control,"  "frivolous",  "user 
responsibility"  and  "excessive"  were  terms  used  by  a  number  of  panel  members  to  describe 
product-injury  lawsuits.    (These  terms  are  widely  used  in  "tort  reform"  publicity  campaigns.) 

As  the  sessions  progressed,  panelists  began  voicing  concerns  that  manufacturers  were  keeping 
essential  knowledge  about  their  products  from  the  public.  One  stated  that  companies  withhold 
such  information  "because  it  doesn't  promote  sales  to  disclose  what  you  know  about  your 
product's  hazards."  Another  said,  "It's  a  moral  issue,  and  companies  don't  have  morality  like 
people  do." 

Summing  up  one  panel's  discussion,  a  member  asked,  "If  there's  no  recourse  through 
lawsuits,  what's  to  prevent  the  companies  from  making  unsafe  products?"  No  panelists  appeared 
to  believe  that  government  regulation  or  the  marketplace  provides  adequate  recourse,  and  a  few 
were  vigorous  in  their  antipathy  to  regulations.  Some  concluded  that,  as  one  panelist  put  it, 
"People  who  really  get  hurt  by  unsafe  products  don't  usually  sue  -  and  they  should."  But  other 
panelists  insisted  that  "most  [product  injury]  lawsuits  are  frivolous"  -  although  one  of  these  also 
expressed  serious  concerns  over  manufacturer  secrecy  -  "a  lot  goes  on  that  we  don't  know  about" 

In  evaluating  the  results  of  the  study  the  authors  concluded  that  close  attention  should  be  paid 
to  the  concerns  expressed  by  the  panelists  about  corporate  withholding  of  product-hazard 
information  from  consumers.  Even  though  the  panelists  had  been  "strongly  influenced  by  'tort 
reform'  arguments,"  clearly  they  "want  a  system  that  will  divulge  such  information  fully, 
promptly  and  effectively.  Clearly,  they  are  convinced  that  such  a  system  does  not  now  exist,  and 
apparently  they  recognize,  at  least  implicitly,  that  without  effective  victim  litigation  against 
unsafe  products,  it  never  will." 


Copies  of  the  study  may  be  obtained  by  contacting  UR. 
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An  Evaluation  of  Two  Indiana  Focus  Groups 
Considering  Injury  Causation  and  Prevention 

By  Lori  Bennet  and  Benjamin  Kelley 
April  15,  1993 


Abstract 

Two  focus-group  panels  were  randomly  recruited  from  areas  where  a  majority  of 
the  population  is  conservative  in  their  political  affiliations.  The  residents  of  this  area 
have  been  exposed  in  recent  years  to  extensive  corporate  public-information  and 
lobbying  campaigns  aimed  at  limiting  the  scope  of  the  civil  justice  system  as  it  relates 
to  the  rights  of  victims  in  product-injury  lawsuits.   Each  panel  was  asked  to  suggest 
and  discuss  ways  to  reduce  product  injuries.   Initially  members  of  each  panel 
emphasized  their  belief  that  victims  were  principally  responsible  for  such  injuries 
through  their  misuse  of  products,  i.e.,  causing  "accidents."  Panelists  demonstrated  a 
lack  of  understanding  of  the  differences  between  the  factors  that  create  accident 
scenarios  and  those  that  cause  injuries.  As  their  discussions  progressed,  each  panel 
revealed  and  expressed  concern  that  withholding  by  manufacturers  and  government 
regulators  of  product  hazard  information  made  "proper  and  safe  consumer  use"  of 
products  difficult.   Both  panels  ended  without  resolving  their  self-stated  dilemma,  i.e., 
how  can  product  buyers  and  users  act  intelligently  and  safely  if  product  makers  and 
knowledgeable  government  agencies  fail  or  refuse  to  divulge  needed  product  hazard 
information  to  the  public? 


THE  INSTITUTE  rON  INJURY  REDUCTION  If*  A  NON-PROFIT  EDUCATIONAL  AND  RESEARCH  ORO ANIMATION  DEDICATED  TO  REDUC1NO  DfiATMft  ^D 
INJI  KIKHUAUHF.D  BY  PRODUCT  DEFl-XTR.  FOUNDED  BYTHlAL  ATTORN  EYR.  IT*  MEMBERSHIP  I R  OPEN  TOALL  INDIVIDUAL*  AND  ORG  ANIMATION* 
RUAHIN1I  THAT  OOAL.  |»!KM  AND  CONTRI BLTIONR  TO  IIH   ARE  TAX-I        l'l  tTlHLE  UNDER  RECTTON  SOI    <<~)   (.1)  OE  Ttl  E  INTERNAL  REVENUE  CODE. 
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Introduction 


On  the  evening  of  March  11,  1993,  two  focus  groups  were  conducted  in  a  suburb 
of  Indianapolis,  Indiana.   One  panel  was  drawn  from  urban/suburban  residents  of  the 
city.   The  other  was  drawn  from  rural  residents  of  nearby  towns.   Each  panel 
contained  12  members. 

Indianapolis  was  chosen  as  a  site  for  the  focus  groups  because  it  is  an  area  well 
documented,  by  voting  and  other  demographic  patterns,  as  typically  conservative  in  its 
views  toward  political  and  social  issues.   Further,  it  is  an  area  that  has  been  heavily 
exposed  to  corporately-funded  campaigns  in  the  media  aimed  at  weakening  or 
eliminating  aspects  of  the  civil  justice  system  that  permit  lawsuits  for  compensation 
and  punitive  damages  by  victims  of  injuries  caused  by  product  hazards  and  lawsuits 
that  can  discourage  the  future  manufacture  of  such  products. 

Indianapolis  is  the  largest  city  in  the  home  state  of  Dan  Quayle,  who  as  an  Indiana 
senator  and  subsequently  as  vice-president  under  George  Bush  was  a  leading 
antagonist  toward  the  plaintiff's  bar  and  to  compensation  litigation  by  injury  victims. 
Indianapolis  has  consistently  given  Mr.  Quayle  its  vote  by  a  strong  majority,  and  did  so 
after  his  highly  publicized  speech  to  the  American  Bar  Association  in  which  he 
excoriated  attorneys  who  litigate  on  behalf  of  injured  people. 

Appendix  1  contains  pertinent  background  of  the  participants. 


Purposes,  Methodology 

The  purpose  of  the  focus-group  project  was  to  determine,  from  one  or  more  panels 
whose  members  were  drawn  from  the  type  of  population  described  above,  the 
following: 

1.  The  extent,  if  any,  to  which  the  participants  would  be  aware  of  the  magnitude, 
nature,  and  causes  of  unintentional  injuries,  especially  those  involving  product  use,  as 
a  factor  in  the  national  health  problem. 

2.  The  suggestions  of  participants,  if  any,  for  reducing  the  frequency  and  severity 
of  injuries  occurring  in  product  use. 

3.  The  views  of  participants,  if  any,  on  the  roles  of  regulation,  the  marketplace 
and  the  civil  justice  system  in  preventing  or  reducing  injuries  involving  product  use. 
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Although  it  was  hoped  that  time  and  the  format  would  permit  the  panels  to  address 
these  areas  in  some  depth,  some  areas  went  undiscussed  or  were  only  superficially 
addressed  in  the  process  of  permitting  the  panels  to  "chart  their  own  courses"  of 
discussion  within  the  overall  structure  of  the  design. 

Standard  focus-group  techniques  were  employed.   A  professional  focus-group  firm 
was  retained  to  carry  out  the  canvassing  of  potential  participants,  who  were  recruited 
on  the  basis  of  criteria  provided  by  the  sponsoring  research  organization.   See 
Appendix  2  for  those  criteria.   An  expert  trained  in  the  conduct  of  focus  groups  acted 
as  the  moderator  for  each  panel.  The  proceedings  were  observed,  with  the 
participants'  knowledge,  from  behind  a  one-way  glass  wallNeither  the  identity  of  the 
observer,  a  staff  member  from  the  research  organization  sponsoring  the  study,  nor  the 
sponsoring  organization  were  disclosed  to  the  panelists.   Each  panel  session  lasted 
approximately  two  hours.    Panelists  were  paid  an  honorarium  of  $35  and  were 
provided  with  snacks,  soft  drinks  and  coffee 

The  focus  group  moderator  conducted  the  sessions  based  on  an  outline  of 
questions  developed  in  advance  by  the  research  organization  and  the  moderator.    It 
was  agreed  that  the  moderator  would  refrain  from  "steering"  the  discussion  toward 
conclusions  of  any  kind  but  would  depart  from  the  prepared  questions  to  the  extent 
necessary  to  direct  the  discussion  back  to  the  issue  of  injury  reduction  if  it  became 
diverted  to  other  topics. 


Panel  No.  1 

The  first  panel,  consisting  of  urban-area  residents,  initially  identified  a  number  of 
leading  contributors  to  the  national  health  problem,  including  prominent  illnesses  such 
as  cancer  and  heart  disease  and  such  well-publicized  health  threats  as  air  and  water 
pollution.   While  "accidents  in  general"  were  mentioned,  many  panelists  were  surprised 
to  learn  that  injuries  generated  in  auto  accidents  were  the  leading  cause  of  death  and 
disability  for  Americans  in  many  age  groups.    None  initially  identified  injury,  rather  than 
illness,  as  the  foremost  cause  of  death  and  disability  for  any  age  groups  in  the  birth- 
to-midlife  range. 

Panelists  were  able  to  identify  a  large  list  of  products  and  product  components 
intended  to  reduce  injuries,  such  as  auto  air  bags,  football  helmets,  "safety"  goggles 
and  flotation  devices  for  water  skiers  and  boaters.   But  when  asked  to  discuss 
products  or  components  that  might  cause  or  enhance  injuries,  they  offered  relatively 
few  responses.  Toys  with  small  parts,  guns,  hypodermic  needles  infected  with  HIV, 
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asbestos,  tobacco  and  "some  foods"  comprised  the  entire  list.   Automobiles  and  other 
motor  vehicles  were  not  included  until  mentioned  by  the  moderator  somewhat  later. 

Although  the  panel  seemed  able  to  agree,  at  the  outset,  on  a  definition  of  injury 
as  the  result  of  the  application  of  intolerable  force  or  energy  to  vulnerable  parts  oi  'he 
human  body,  most  of  its  discussion  ignored  this  definition  and  concentrated  instead  :>n 
human  actions  that  lead  to  accident  scenarios  which  may  or  may  not  lead  to  injury. 

Initial  discussion  of  product-injury  causes  focused  on  "user  responsibility," 
"inappropriate  uses,"  "carelessness"  and  "failure  to  follow  warnings,"  although  a  low 
women  panel  members  interjected  that  some  cosmetics,  even  if  used  properly,  "can 
cause  injuries."   One  panelist's  statement  that,  "Most  product  injuries  come  from 
misuse,"  went  uncontested,  as  was  another  that,  "Litigation  is  out  of  control  because 
young  people  won't  take  responsibility  for  their  actions." 

Two  panelists  in  particular,  Panelist  No.  17  and  Panelist  No.  11,  were  aggressive, y 
outspoken  against  "frivolous"  injury  litigation  by  victims  and  "excessive"  regulation  of 
safety. 

Panelist  No.  17:   "Some  products  are  inherently  dangerous  and  users  know  it,  like 
jet  skies,  motorcycles,  butane  lighters. ..three-wheel  ATV's  [all-terrain  vehicles]  are  as 
safe  as  four-wheelers. ..[silicon]]  breast  implants  help  lots  of  people,  and  the  individual 
can  choose  to  have  them  or  not. ..seat  belt  [use]  laws  are  bad,  they  take  the 
prerogative  away  from  consumers..." 

Panelist  No.  11:   "Litigation  is  out  of  control. ..product  packaging 
[warning/instructions]  requirements  are  ridiculous,  consumers  should  be  responsible 
for  proper  use. ..there  are  too  many  [safety]  laws  and  regulations,  and  so  many 
recalls. ..safety  drives  up  prices. ..most  products  are  much  safer  than  required,  it's  just 
a  few  bad  ones  that  get  on  '20-20'  and  'Sixty  Minutes'...scare  tactics  are  the  answer, 
like  drunk  driving  programs." 

Midway  into  the  discussion  Panelist  No.  15  interjected  a  new  issue  into  the 
discussion  of  ways  to  prevent  injuries:   "There  may  be  some  misuse,  but 
manufacturers  also  have  an  obligation,  they  should  provide  [product  hazard] 
information. ..there's  not  enough  given  to  [buyers  and  users]  now.. .we  don't  get  the 
information." 

Asked  whether  they  had  been  informed  by  car  manufacturers  about  the  risks  of 
injuries  caused  by  lap-only  belts  in  the  rear  seats  of  most  American  cars,  responding 
panelists  said  they  were  not.   Panelist  No.  1 1  added:    "Did  [the  car  companies]  know 


106 


Focus  Group  Study 
April  15,  1993 
Page  5 


better?   If  so,  I  assume  they  did  it  [failed  to  install  safer  lap-shoulder  belts]  to  keep 
their  costs  down."   A  similar  discussion  was  directed  to  the  absence  of  air  bags  in 
most  cars  made  prior  to  the  1990's. 

Panelist  No.  8  believed  that  consumers,  "need  more  safety  information,  like 
Consumers  Reports  and  Nader  try  to  get."   But  Panelist  No.  4  countered  that, 
"companies  always  withhold  [injury  causation]  information  because  it  doesn't  promote 
sales  to  disclose  what  you  know  about  your  product's  hazards." 

The  remainder  of  the  panel  discussion  -  about  one  hour  -  was  directed  largely  at 
the  need  for  disclosure  of  product  hazard/injury  causation  information  by 
manufacturers  and  government  agencies: 

Panelist  No.  2:   Manufacturers  will,  "gamble  that  somebody  will  be  hurt,"  by 
knowingly  putting  unsafe  products  into  the  market.   "Even  if  it's  only  a  one  percent 
chance,  it  would  be  better  [for  the  manufacturer]  to  fix  it.. .also,  it's  risky  for  a  company, 
since  the  consumer  may  sue  -  should  sue,  that  is,  for  negligence."   A  cigarette 
smoker,  Panelist  No.  2,  added  that  he,  "wouldn't  hold  the  [tobacco]  companies  liable," 
unless,  "they  knew  20  years  ago  about  the  risks  and  didn't  tell  me.. .[but  if  so]  then  I'd 
be  hot." 

Panelist  No.  4:   "It's  a  moral  issue,  and  companies  don't  have  morality  like  people 
do."   Panelist  No.  1 1  disagreed:    "If  they  withhold  [injury]  information,  it's  just  business, 
the  laws  allow  it  -  but  I  should  be  capable  of  researching  [a  product's  safety]  and 
finding  out  myself.. .only  a  few  bad  companies  get  on  20-20..." 

Panelist  No.  15:   "When  [manufacturers]  know  from  tests  beforehand  [that  a 
product  is  hazardous],"  they  should  tell  the  public.   "When  they  find  out  afterwards, 
that's  iffy."   At  this  point  a  number  of  participants  suggested  recalls  as  a  cure  and, 
"making  the  information  [publicly]  available." 

Panelist  No.  11:   Continuing  to  argue  that  consumers  are  essentially  responsible 
for  getting  product  safety  information  and  avoiding  injuries,  suggested  that  buyers 
should  ask  retailers  for  hazard  information  -  "Ask  the  car  dealer,  he's  responsible  for 
telling  you." 

Panelist  No.  13:   "They  won't  tell  you.   There  should  be  a  library  or  center  where 
such  information' is  provided." 

The  group,  with  a  few  exceptions,  seemed  to  agree  that  manufacturers,  "won't  give 
you  [needed  product  hazard]  information,"  as  Panelist  No.  4  put  it,  "so  maybe 
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government  should  be  doing  it."   Panelist  No.  19  agreed:   "We  need  the  information  so 
we  can  educate  ourselves  about  product  hazards  and  injuries." 

At  the  initiative  of  Panelist  No.  17  the  group  discussed  the  possibility  that  General 
Motors  and  Ford  Motor  Company  knew  in  advance  that  GM  pickup  truck  and  Ford 
Pinto  fuel  tanks  were  rupture-prone  in  crashes  and  could  cause  fires  and  burn  injuries. 
Panelist  No.  17  took  the  view  that  the  GM  story  was,  °a  big  hoax"  perpetrated  by  the 
media.    Panelist  No.  2  believed  that,  "GM  must  be  hiding  something. ..they  were  really 
worried  and  they  showed  it  by  jumping  all  over  NBC  Dateline."   (This  referred  to  GM's 
attack  on  an  NBC  Dateline  story  covering  the  pickup  truck  fuel  tank  failures.) 

Would  participants  have  sued  the  manufacturer  of  a  vehicle  with  a  defective  fuel 
tank  if  they  or  a  loved  one  had  become  burn  victims  as  a  result?   Panelist  No.  19, 
"Yes,  if  [the  manufacturer]  knew  about  the  problem  and  didn't  tell  me  and  my  son  was 
hurt,  yes,  I'd  sue."   Panelist  No.  2,  "GM  knew  about  it,  they  let  it  go  on  for  15  years." 
Panelist  No.  4,  "Yes,  but  not  if  I  knew  about  the  hazard  beforehand."    Panelist  No.  11, 
"Logically,  no  -  I  have  a  distaste  for  multimillion  dollar  lawsuits. ..people  don't  make  that 
much  money  in  a  lifetime.   But  emotionally,  in  terms  of  the  pain,  I  probably  would 
sue." 

Summing  up  thoughts  at  the  end  of  the  session,  Panelist  No.  15  concluded,  "If 
there's  no  recourse  through  lawsuits,  what's  to  prevent  the  companies  from  making 
unsafe  products?"   Panelist  No.  17  responded  that  there  is,  "no  proof  any  of  these 
products  are  unsafe,  for  the  fuel  tank  cases  [the  manufacturers]  paid  out  [in  lawsuit 
settlements]  just  to  keep  it  quiet..."     Panelist  No.  19:    If  companies  knowingly  make 
and  sell  unsafe  products  and  do  not  tell  consumers,  "They  should  be  sued."    Panelist 
No.  13,  "People  who  really  get  hurt  by  unsafe  products  don't  usually  sue  [the 
manufacturers]  -  and  they  should." 

Panelist  No.  11  and  Panelist  No.  17  continued  throughout  the  discussion  to  say 
that,  "most  [product  injury]  lawsuits  are  frivolous."   But  as  the  session  ended,  Panelist 
No.  1 1  added  emphatically,  'We  just  don't  have  all  the  information"  known  to 
manufacturers  about  the  safety  of  their  products.   "A  lot  goes  on  that  we  don't  know 
about." 

Summary:   With  the  exception  of  Panelist  No.  17,  panel  members  who  expressed 
themselves  appeared  to  harbor  serious  doubts  that  consumers  are  getting  timely, 
honest  and  complete  information  about  product  hazards  from  manufacturers  and 
government  agencies.    From  an  initial  position  of  almost  unanimous  antipathy  toward 
lawsuits  and  product  injury  victims  who  sue  manufacturers,  a  majority  moved  to  one  of 
concern  that,  in  the  face  of  inadequate  or  undisclosed  manufacturer  knowledge  about 
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product  hazards,  lawsuits  appear  to  be  an  important  recourse  -  perhaps  the  only 
recourse  in  some  cases  -  for  forcing  such  information  into  the  light  of  day.  While 
continuing  to  stress  the  importance  of  product  user  responsibility,  they  questioned 
whether  the  responsibility  to  disclose  knowledge  about  product  hazards  was  being  met 
by  manufacturers  and  government  agencies. 


Panel  No.  2 

The  second  panel  consisted  of  residents  from  essentially  rural  locations  outside 
the  urban  Indianapolis  area.  Their  discussion,  initiated  by  the  focus  group  moderator 
using  the  outline  followed  for  the  earlier  group,  initially  focused  on  harm  to  children 
and  the  violence  seen  by  children  in  the  media  as  causes  of  injury  that  deserve 
attention.  When  the  discussion  turned  to  the  physical  causes  of  injury,  references 
were  made  to  air  bags,  seat  belts,  sports  helmets  and  pads  as  examples  of  injury 
prevention  devices.   Prompted  by  the  mention  of  air  bags,  panel  members  moved 
quickly  to  discuss  product  safety  and  product  hazard  information. 

Panelist  No.  3,  who,  "insisted  on  air  bags  for  my  daughter's  new  car,"  was 
concerned  that,  "you  can  do  all  the  research  you  want"  on  a  product's  safety,  "but 
[manufacturers]  only  tell  you  what  they  want  you  to  know.. .Ask  government?   That's  a 
joke!" 

All  panelists  believed  Consumers  Reports  was  doing  a  good  job  uncovering 
product  safety  information,  but  Panelist  No.  12  was  concerned  that,  "car  companies 
put  people  at  risk  [in  unsafe  cars]  to  make  a  profit."   Panelist  No.  3:  "We're  cynical, 
we  can't  believe  anything."   There  was  a  unanimous  belief  that  government  agencies 
are  massive,  expensive  and  ineffective  in  ensuring  product  safety  and  product  hazard 
information. 

There  was  also  concern  across  the  panel  that  product  hazard  information  is  hard 
to  find.    Panelist  No.  18:   "We  have  to  depend  on  word  of  mouth,  information  from 
trusted  friends."   Panelist  No.  16:   "I'm  uncertain  about  some  products.    I  don't  know 
where  to  get  safety  information."   Panelist  No.  12  and  Panelist  No.  9  said  they  read 
published  information  such  as  Consumers  Reports  and  the  Consumer  Alert  column  in 
Good  Housekeeping  Magazine  because,  "they  describe  unsafe  products." 

One  panel  member  mentioned  a  lawsuit  involving  a  child's  death  due  to  slipping  in 
a  tub.   This  prompted  an  extensive  discussion  of  parental  responsibility  and  product 
manufacturer  responsibility.   Panelist  No.  16:   "It  was  unsafe. ..it  was  slippery  due  to 
lack  of  wooden  slats  and  other  surfaces  -  but  even  so,  you  have  to  watch  kids  all  the 
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time."   Panelist  No.  9:     "What  does  a  parent  do  if  you  have  a  number  of  kids?   You 
can't  watch  them  all  every  moment."   Panelist  No.  10:    "Manufacturers  should  know 
that  kids  can  slip  on  slippery  surfaces,  and  do  what's  necessary  to  reduce  [such 
injuries]."    Panelist  No.  16:     "Kids  go  to  other  peoples'  homes,  they  should  make  [tub 
and  pool]  surfaces  safe  everywhere." 

Are  victims  to  blame  for  their  injuries  from  unsafe  products?   Panelist  No.  10:   "If 
you're  injured,  you  bear  some  responsibility."   Panelist  No.  9,  seeming  to  disagree: 
"People  that  do  have  injuries  often  don't  have  money  insurance  to  cover  the  costs  and 
they  may  put  off  getting  help." 

Panelist  No.  9:   "Any  products,  if  they  aren't  required  to  test  or  check  it  for  safety, 
they  won't,  and  they  won't  tell  us  -  and  they  will  sell  it."   Panelist  No.  3:   "If  they  can 
document  their  tests  [showing  the  product  is  safe]  then  it  should  be  okay  to  sell  it.. .but 
not  if  they're  careless."   Panelist  No.  12:   "Some  companies  hide  their  information" 
about  product  hazards.   Panelist  No.  10:   "Tobacco  companies  say  there's  no 
evidence  that  cigarettes  cause  cancer.   It's  absurd!" 

A  discussion  of  the  GM  pickup  truck  fuel  tank  failures  prompted  expressions  of 
doubt  about  manufacturer  disclosure  of  product  hazard  information.   Panelist  No.  16: 
"As  I  listened  to  the  [news]  stories  I  thought,  'I  don't  know,  but  somebody  knows  [the 
truth  about  the  fuel  tank  design]'."   Panelist  No.  12:   "It's  just  like  the  Pinto,  the 
company  would  withhold  the  information,  you  can't  get  the  information." 

Panelist  No.  1:   "The  company  will  protect  its  interests,  which  are  to  not  tell  you 
[what  it  knows  about  the  safety  hazard]. ..that's  the  profit  motive.   Manufacturers  play 
the  odds.  They  put  out  a  bad  product  and  if  they  get  sued,  that's  part  of  the  cost,  so 
they  take  a  chance  they  won't  get  sued. ..Government  won't  stop  them  from  putting  a 
flawed  product  on  the  market,  then  calling  the  correction  a  'new  and  improved' 
version'." 

Panelist  No.  7:   "We  can  make  [product  user]  mistakes,  but  most  of  the  time  we 
are  at  the  mercy  of  the  manufacturers,  designers,  engineers. ..manufacturers  won't 
divulge  their  information  [about  product  hazards]." 

The  panel  agreed  that  unsafe  products  should  be  recalled  and  that  manufacturers 
that  fail  to  recall  them  should  get  sued,  although  Panelist  No.  10  believed  that  lawsuits 
shouldn't,  "make  injured  people  rich"  like,  "the  rich  survivors  of  air  crashes  from 
lawsuit  against  aircraft  manufacturers."   He  provided  no  examples,  nor  did  he  disagree 
with  Panelist  No.  1  that,  "survivors  ought  to  be  able  to  live  as  they  did  before  the  loss, 
at  least  at  the  same  level." 
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When  a  panel  member  raised  the  issue  of  injuries  caused  by  rear-seat  lap-only 
belts  in  automobiles,  others  agreed  that  if  the  auto  companies  knew  the  belts  would 
cause  injuries,  they  should  have  provided  lap-shoulder  belts. 

Panelist  No.  9:   "Belts  are  a  big  issue.   [Manufacturers]  should  have  known.   When 
they  see  the  injuries  in  the  hospitals,  don't  they  know  then?"   All  agreed  that,  "if  they 
don't  let  you  know,  they  are  negligent." 

Is  it,  as  Panelist  No.  5  suggested,  that  product  users  don't,  "take  responsibility  for 
themselves?"   Panelist  No.  18  thought  that  the,  "public  is  responsible  for  knowing" 
about  product  hazards,  but  Panelist  No.  3  was  concerned  that,  "we  have  no  way  to  let 
the  manufacturers  know  we  want"  product  hazard  information.    Panelist  No.  12: 
"Who's  going  to  pay  attention  if  I  write  to  a  manufacturer  about  its  products'  safety?" 

All  panelists  agreed  they  were  against  "frivolous  lawsuits"  and  "too  many  awards," 
yet  in  their  concern  over  manufacturer  failures  to  provide  product  hazard  information 
they  saw  a  need  for  litigation  by  product  injury  victims.  They  agreed  with  Panelist  No. 
7  that  lawsuits  against  manufacturers  of  unsafe  products  are  beneficial,  "when  they  re 
for  the  common  good  of  the  whole  public,"  such  as  when  a  manufacturer  has  withheld 
product  information  that  becomes  public  in  a  lawsuit.  "Unsafe  seat  belts  are  a  good 
example,"  Panelist  No.  12  said. 

Returning  to  the  subject  of  air  bags,  there  was  discussion  whether  they  should 
have  been  provided  on  all  cars,  not  just  those  chosen  by  auto  companies.  Panelist 
No.  1:   Although,  "you  shouldn't  penalize  a  manufacture  for  product  improvements  that 
mean  more  safety.. .a  feature  [such  as  air  bags]  that  could  make  the  product  life- 
threatening  if  [the  feature]  is  unavailable  should  be  made  available  to  all  buyers,  not 
just  those  who  can  afford  it."   Others  felt  that  it  was,  "up  to  the  buyer  to  find  the  car 
with  the  air  bags"  as  an  option.    But  Panelist  No.  3  added:     "At  least  they  should 
make  the  information  available"  about  the  relative  injury  risks  of  cars  with  and  without 
air  bags. 

Panelist  No.  18:   "They  should  provide  that  information  to  you  and  you  should 
choose  [the  level  of  product  safety  you  want  or  can  afford],  if  they  have  done  the  best 
they  can  in  designing  and  making  the  product.   If  not  they  should  throw  the  book  at 
them." 

Summary:   Although  the  direction  and  themes  of  its  discussion  differed  somewhat 
from  those  of  Panel  No.  1,  the  second  panel  also  found  itself  concerned  with  a  lack  of 
information  from  manufacturers  and  :  jvnrr  rent  agencies  about  product  hazards,  and 
a  resulting  tension  between  the  belie--  o^  <  une  members  on  "user  responsibility"  and 
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their  antipathy  toward  lawsuits  by  victims,  on  the  one  hand,  and  on  the  other,  the 
panel's  general  recognition  that  litigation  represents  an  important  countermeasure 
against  product  hazards  and  an  important  lever  for  forcing  disclosure  of  hazard 
knowledge  by  manufacturers.   The  more  the  discussion  focused  on  real-world 
examples  of  injurious  product  hazards  -  fuel  tank  defects,  rear  lap-only  belts,  slippery 
tub  and  pool  surfaces,  lack  of  air  bags  -  the  greater  became  the  panelists'  demand  for 
accurate,  timely  information  from  manufacturers  and  their  recognition  of  an  effective 
role  for  litigation  by  victims. 


Conclusions 

Panelists  generally  appeared  to  be  typical  of  those  who  have  accepted  arguments 
advanced  by  corporately-supported  "tort  reform"  campaigns  against  a  strong  civil 
justice  system  that  protects  victims'  rights.   Yet  judging  from  the  directions  taken  by 
the  panelists  in  their  discussions,  these  same  consumers  also  believe  that 
manufacturers  and  government  agencies  are  withholding  vitally  important  product 
hazard  information  from  purchasers  and  users,  thereby  making  it  difficult  or  impossible 
for  buyers  to  choose  hazard-free  products  and  for  owners  to  use  products  safely. 

The  panelists  appeared  to  be  caught  in  a  basic  contradiction  in  their  own  thinkinn 
i.e.,  although  they  asserted  a  belief  on  ideological  or  economic  grounds  that  victims  of 
product-caused  injuries  are  abusing  the  civil  justice  system,  they  also  expressed  deep 
lack  of  trust  that  manufacturers  and  government  agencies  are  disclosing  secret 
product  hazard  information,  testing  for  hazards  adequately  prior  to  marketing  products, 
and  promptly  recalling  and  correcting  products  that  have  been  found  to  be  unsafe  after 
appearing  on  the  market. 

The  panels'  attitude  of  distrust  appeared  to  be  best  summed  up  by  Panelist  No. 
15's  concern  that,  "If  there's  no  recourse  through  lawsuits,  what's  to  prevent  the 
companies  from  making  unsafe  products?"  and  by  Panelist  No.  7's  statement  that 
although  product  users  may,  "make  mistakes"  in  their  user  behaviors,  "most  of  the 
time  we  are  at  the  mercy  of  the  manufacturers,  designers,  engineers. ..manufacturers 
won't  divulge  their  [hazard]  information,"  to  consumers. 

Although  such  concerns  about  corporate  product  safety  behavior  seem  difficult  to 
reconcile  with  panelists'  expressed  beliefs  that  "victims  bear  responsibility"  for  their 
product-hazard  injuries  and  that  there  is  excessive  litigation  against  manufacturers, 
panel  members  did  not  seem  to  recognize  this  contradiction,  let  alone  move  to  resolve 
it. 
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To  the  extent  that  the  panelists  represented  a  share  of  the  general  public  whose 
viewpoint  has  been  strongly  influenced  by  "tort  reform"  arguments  against  a  strong 
civil  justice  system,  their  worries  that  critically  important  product  hazard  information  is 
being  kept  from  them  deserve  close  attention  in  any  measures  aimed  at  changing  the 
tort  system.   Clearly  they  want  a  system  that  will  divulge  such  information  fully, 
promptly  and  effectively.   Clearly  they  are  convinced  that  such  a  system  does  not  now 
exist,  and  apparently  they  recognize,  at  least  implicitly,  that  without  effective  victim 
litigation  against  unsafe  products,  it  never  will. 
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APPENDIX  1 

Background  Information  of  Participants 

PANEL  #1 


ID# 

AGE 

SEX 

MARITAL 
STATUS 

NUMBER 

OF 

CHILDREN 

EMPLOYMENT 

YEARS  IN 
SCHOOL 

EVER  BEEN  A 
PLAINTIFF  OR 
JUROR  IN  A 
CIVIL 
LAWSUtT 

CAR 

2 

45 

M 

Married 

3 

Self-employed 
Graphic  Artist 

High 

School 

(11th) 

No 

1984  Chevy 

Caprice 

Classic 

4 

37 

M 

Divorced 

1 

Unemployed 

High 
School 

No 

1978 

Camaro 

Z28 

6 

61 

F 

Married 

1 

Home  maker 

High 
School 

No 

1982  Buick 
Regal,  1965 
Chevy  Bel 
Air 

8 

54 

F 

Married 

2 

Home  maker 

High 
School 

No 

1989  Buick 
LaSabre 

11 

36 

F 

Married 

2 

Owner/Teacher 
in  a  Preschool 

M.S. 

No 

1988 
Mazda 
MPV,  1989 
Toyota 
Camry 

13 

40 

F 

Married 

5 

Retail 

High 
School 

No 

1976  Dodge 
Van 

15 

31 

F 

Married 

1 

Not  employed 

College 

No 

1989 
Subaru  GL 

17 

47 

M 

Married 

3 

High  School 
Counselor 

Advanced 
Degree 

No 

1986 

Oldsmobile 

98 

19 

27 

F 

Married 

1 

Pelf -employed 

College 

No 

1989 

Chevrolet 

Celebrity 
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ID  » 

AGE 

SEX 

MARITAL 
STATUS 

NUMBER 

OF 

CHILDREN 

EMPLOYMENT 

YEARS  IN 
SCHOOL 

EVER  BEEN  A 
PLAINTIFF  OR 
JUROR  IN  A 
CIVIL 
LAWSUIT 

CAR 

1 

34 

M 

Married 

2 

Director  of 
sales  for  a 
major  hotel 
chain 

College 

No 

1981  Volvo 

3 

53 

F 

Married 

3 

Bank  Teller 

High 
School 

No 

1988  Olds 
Royale 

5 

56 

F 

Married 

4 

Teacher 

M.M.E. 

No 

1983 
Chevy 
Santa  Fe 

7 

29 

F 

Married 

1 

Opthomology 

High 
School 

No 

1991 

Pontiac 
Grand  Am 

9 

32 

F 

Married 

4 

Waitress 

High 

School 

(12th) 

No 

1988 

Subaru 

Wagon 

10 

27 

M 

Married 

3 

Real  Estate 
Appraiser 

High 
School 

No 

1983 

Nissan 

280ZX; 

1987 

Chevy 

Astro  Van 

12 

36 

M 

Married 

1 

Food  Service 
Supervisor  in  a 
Hospital 

College 

No 

1987 

Honda 

Accord; 

1985 

Nissan 

Sentra 

14 

59 

F 

Married 

3 

Not  employed 

College 
(4yr) 

No 

1992 

Chevy 
Convertible 

16 

43 

F 

Married 

8 

Home  maker 

College 
(1  VO 

No 

1983 
Chevy  van 

18 

54 

F 

Married 

2 

Telemarketing 

High 

School 

(12th) 

Yes  (Juror) 

1978 
Cadillac 
Coupe  de 
Villa 
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APPENDIX  2 

Criteria  for  Selecting  Participants 


METHODOLOGY: 


Each  focus  group  will  be  approximately  two  hours  in  length.   The  participants  will  be 
randomly  drawn  from  a  database  of  people  who  have  consented  their  cooperation  to 
participate  in  research.   The  persons  selected  were  then  called  to  see  if  they  were 
able  to  participate.   Respondents  will  arrive  thirty  minutes  early  to  complete  a 
questionnaire.   Ten  participants  will  be  chosen. 

Participants  in  both  groups  will: 

-  range  from  25  to  65  years  in  age 

-  50-60%  female 

-  40-50%  male 

-  70%  working  outside  the  home 

-  not  be  involved  currently  in  a  legal  dispute 

-  not  be  a  lawyer  or  employed  by  a  lawyer 

-  have  household  incomes  over  $25,000 

-  have  at  least  high  school  degree 

-  60%  with  some  college  education. 

One  group  will  consist  of  people  living  in  an  urban  area.   The  other  group  will  consist 
of  people  living  and  working  in  a  rural  area. 
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ATTACHMENT  NO.  2 

Prepared  Statement  of  Benjamin  Kelley,  President,  Institute  for  Injury 

Reduction 

protective  order  hearing  in: 
robert  d.  benson,  as  next  friend  of  brooklie  dawn  benson,  a  minor 

VS. 

FORD  MOTOR  COMPANY,  GENERAL  TIME,  INC.  AND 
GRAF  &  BARTON  FORD,  LINCOLN,  MERCURY,  INC. 

MARCH  5,  1992 

Your  Honor,  thank  you  for  this  opportunity  to  share  with  the  Court  our  views  con- 
cerning the  request  of  Ford  Motor  Company  for  a  sweeping  protective  order  in  Ben- 
son v.  Ford  Motor  Company  et  at. 

Among  other  public-interest  projects,  we  have  undertaken  work  over  a  number  of 
years  intended  to  reduce  human  harm  caused  by  the  undue  and  unnecessary  roll- 
over proneness  of  some  utility  vehicles,  including  the  Ford  Bronco  II,  as  wellas  by 
the  lack  of  crashworthiness  of  such  vehicles  when  they  do  roll.  The  Bronco  II's  roll- 
over proneness,  and  the  resulting  toll  of  fatal  and  serious  injuries,  have  been  well 
documented.  Our  interest  in  the  rollover  injury  hazards  of  this  and  other  atypical 
utility  vehicles  has  been  long-standing  and  reflects  the  results  of  both  statistical 
studies  and  real-world  case  knowledge. 

Our  concern  in  this  case  is  to  assure  the  availability  of  critically  important  infor- 
mation concerning  the  rollover  and  crash-protection  characteristics  of  the  Ford 
Bronco  II — and  especially  concerning  Ford's  knowledge  of  such  hazards — to  a  broad 
spectrum  of  interests  whose  knowledge  of  such  information  may  result  in  fewer 
deaths  and  injuries  on  the  highways  each  year. 

Those  interests  include  government  legislators  and  regulators  who  are  positioned 
to  take  curative  action  through  laws  and  rules  that  lead  to  recall  and  correction  of 
defective  vehicles,  through  public  warnings  of  such  defects,  and  through  the  setting 
of  standards  to  prevent  manufacture  and  sale  of  vehicles  with  such  defects  in  the 
future.  They  include  the  motoring  public  at  large.  They  include  safety  research  and 
advocacy  organizations  such  as  ours.  Most  emphatically,  they  include  the  civil  jus- 
tice system  on  which  people  wounded  by  hazardous  products  depend  for  recourse. 

The  information  sought  from  Ford  by  plaintiffs  in  this  case  represents  the  kind 
of  materials  from  which  may  be  learned  the  factors  under  Ford's  control  which  gen- 
erate the  Bronco  II's  rollover-injury  hazards;  Ford's  prior  and  continuing  knowledge 
of  those  factors;  and  opportunities  for  Ford  and  others,  even  at  this  late  date,  to 
have  them  corrected  or  warned  about. 

To  the  extent  that  Ford  argues  competitive  harm  to  itself  from  disclosure  of  such 
information  in  this  case  without  a  sweeping  protective  order  (we  believe  this  argu- 
ment is  without  validity,  as  I  will  discuss  below),  it  is  asking  the  court  to  safeguard 
the  company's  claimed  interest  in  Ford's  economic  positioning  against  competitors 
at  the  expense  of  increased  possibilities  of  harm  to  its  customers  and  their  pas- 
sengers. We  believe  this  is  an  unacceptable  trade-off,  even  were  Ford  to  prove  such 
an  interest. 

For  many  years  the  manufacturers  of  the  Jeep  CJ  vehicle  line,  which  predated 
the  Bronco  II  be  more  than  a  decade  and  was  also  unduly  rollover-prone  and 
uncrashworthy,  were  able  to  use  wholesale  protective  orders  to  keep  from  public 
knowledge  a  large  volume  of  documents  showing  their  clear  knowledge  of  the  CJ's 
hazards  and  their  continuing  willingness  to  market  the  CJ  with  those  hazards  un- 
corrected. When  those  documents  ultimately  became  public,  the  CJ  was  taken  off 
the  market,  despite  the  fact  that  it  was  the  best-selling  and  the  only  profitable  prod- 
uct of  its  then  manufacturer,  American  Motors.  Had  it  been  forced  off  the  market 
earlier,  or  had  the  public  been  adequately  warned  about  the  CJ's  hazards  earlier, 
tens  of  thousands  of  deaths  and  injuries  would  have  been  prevented. 

Turning  to  Ford's  argument  in  support  of  a  protective  order:  Reduced  to  its  essen- 
tials, the  argument  is  simply  and  entirely  that  the  company  will  be  competitively 
disadvantaged  by  disclosure  of  the  sought  materials  to  unnamed  competitors,  de- 
spite any  resulting  benefit  to  public  health  and  safety.  Nothing  in  Ford  s  Memoran- 
dum supports  this  argument.  Indeed,  the  Memorandum  itself  undermines  this  con- 
tention:    Obviously,"  it  admits,  "a  competitor  could  buy  a  Bronco  II,  test  it,  dis- 
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assemble  it,  measure  it,  and  test  it  to  determine  performance,  tolerances  and  clear- 
ances." (Ford  Memorandum,  p.  9) 

Thus  does  Ford  admit  that  the  result  of  protection  would  not  be  to  shield  such 
information  from  competitors,  but  only  to  discourage  competitors  from  "entry  into 
Ford's  engineering  data  without  any  financial  risk."  (Ford  Memorandum,  p.  9)  Ford 
apparently  recognizes  that  with  or  without  disclosure  in  this  case — with  or  without 
a  protective  order — competitors  who  want  such  information  about  the  Bronco  II  are 
able  to  get  it. 

We  would  add  that  they  almost  certainly  have  already  done  so.  It  is  standard 
practice  in  the  automotive  industry  for  companies  to  purchase  each  other's  new 
models  as  soon  as  they  reach  the  market  and  then  to  promptly  "disassemble,  test 
and  measure"  those  models.  If  Ford's  competitors  ever  wanted  to  take  the  financial 
risks  necessary  to  acquire,  test,  disassemble  and  otherwise  "learn"  the  Bronco  IPs 
supposed  secrets,  the  time  has  long  since  come  and  gone  for  them  to  do  so. 

The  first  Bronco  II  was  put  into  the  marketplace  in  the  1984  model  year,  the  last, 
virtually  identical  one  in  the  1990  model  year.  The  Bronco  II  has  thus  been  off  the 
market  for  a  considerable  period  of  time.  It  is  hard  to  imagine  a  "competitive  dis- 
advantage" of  any  kind  that  would  be  created  today  by  Ford  Motor  Company's  dis- 
closure of  Bronco  II  information,  which  relates  to  a  discontinued  product  line. 

Further,  given  the  fact  of  employee  movement  between  manufacturers,  former 
Ford  employees  intimately  familiar  with  Ford's  processes  for  developing,  testing  and 
evaluating  its  products,  including  the  Bronco  II  and  Explorer — processes  widely 
known  through  the  industry — certainly  have  shared  that  knowledge  with  their  new 
employers  at  General  Motors,  Chrysler  and  foreign  companies. 

Ford  summarizes  its  suggested  rationale  for  a  protective  order  on  p.  3  of  the 
Memorandum,  after  asserting  its  desire  to  "prevent  unfettered  dissemination"  of  the 
materials  sought  by  plaintiffs.  To  fetter  is  to  chain,  manacle  or  otherwise  restrain — 
Ford  would  keep  these  materials  locked  away  from  public  scrutiny  for,  we  believe, 
no  healthy  reason,  on  the  basis  primarily  of  its  "competitive  advantage"  claim  dis- 
cussed above  but  also  on  the  basis  of  the  following  four  assertions: 

1.  A  protective  order  would  "permit  plaintiff  and  her  experts  to  gain  immediate 
access  to  the  documents  so  as  not  to  impede  prosecution  of  the  case."  This  is  a  curi- 
ous argument,  apparently  offered  gratuitously  on  behalf  of  the  plaintiff.  Does  it 
imply  that  Ford  will  not  promptly  comply  with  the  Court's  production  require- 
ments— would  somehow  footdrag,  delay  or  obstruct  discovery — unless  it  wins  its  pro- 
tective order? 

Presumably  plaintiff  weighed  the  potential  delaying  effect  of  its  opposition  to  the 
protective  order  before  going  forward  in  this  matter.  Thus,  Ford  seems  to  be  saying 
that  "no  order"  equals  discovery  delays,  i.e.,  that  Ford  must  get  its  way  if  this  case 
is  to  be  prosecuted  in  a  prompt  and  efficient  fashion.  If  that  is  so — and  we  question 
why  it  must  be  so — any  such  transitory  delays  are  worth  the  end  result  of  once  and 
for  all  placing  these  materials  in  the  public  domain  where,  through  regulation,  legis- 
lation and  litigation,  they  can  help  to  undo  or  compensate  for  Bronco  II  rollover- 
crashworthiness  hazards  and  their  injurious  consequences. 

2.  A  protective  order  would  "allow  counsel  to  share  the  documents  with  other  law- 
yers prosecuting  a  Bronco  II  case  under  the  same  terms."  So  would  absence  of  a 
protective  order,  which  additionally  would  allow  and  encourage  the  sharing  of  such 
documents  with  safety  researchers,  regulators,  legislators  and  the  motoring  public, 
all  of  whom  have  a  direct  and  pervasive  interest  in  halting  injuries  caused  by  roll- 
over and  crashworthiness  factors  of  the  Bronco  II  that  are  known  to  Ford  and  under 
its  control,  but  hidden  from  everyone  else. 

3.  An  order  would  avoid  "the  necessity  of  involving  the  Court  prior  to  production 
of  each  document  deemed  to  be  confidential  by  Ford."  The  Court,  of  course,  is  al- 
ready involved.  Is  Ford  implying  that  if  it  is  not  granted  a  protective  order  it  may 
attempt  to  assert  confidentiality  for  each  and  every  document  requested  by  plain- 
tiffs, page  by  page  and  possibly  line  by  line,  thus  forcing  the  Court  to  inspect  each 
document  and  hear  interminable  argument  thereon? 

If  the  Court  were  to  observe  such  an  abusive  and  delaying  pattern  by  defendants, 
presumably  it  could  and  would  act  to  correct  it.  However,  it  would  be  more  desirable 
for  Ford  to  show  good  faith,  care,  and  restraint  in  bringing  to  the  Court  only  those 
documents  for  which  it  genuinely  believes  a  protective  order  is  warranted.  (We  are 
aware  of  instances  in  which  "blanket"  protective  orders  issued  to  Ford  and  other 
auto  manufacturers  in  injury  litigation  have  granted  confidentiality  even  to  the 
manufacturers'  public  filings  with  regulatory  agencies — documents,  in  other  words, 
already  available  in  open  government  dockets — not  to  speak  of  newspaper  articles, 
press  releases  and  advertising  copy.) 
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4.  An  order  would  permit  "plaintiff  to  dispute  those  documents  that  Ford  deems 
confidential"  and  allow  plaintiff  to  "demonstrate  that  such  documents  are  not  enti- 
tled to  protection."  Plaintiff  may  dispute  such  documents  now,  without  a  protective 
order;  absence  of  an  order  for  the  future  will  not  change  that  "permission".  Nor 
should  it  be  the  burden  of  plaintiffs  to  demonstrate  whether  any  specific  document 
qualifies  for  protection  or  not.  On  the  contrary,  as  discussed  above,  it  should  be 
Ford's  burden  to  bring  to  the  Court's  attention,  non-frivolously  and  with  discretion, 
only  those  individual  documents  for  which  an  authentic  claim  of  confidentiality  can 
be  made.  It  is  striking  that  a  Ford  witness  this  morning,  in  discussing  the 
Consumer  Reports  article  about  the  Bronco  II,  referred  to  Ford's  request  to  shield 
"populations"  of  documents  from  public  scrutiny.  Protection  should  be  granted  only 
to  individual  documents  proved  to  qualify  for  it,  and  certainly  not  to  "populations" 
or  "categories"  of  materials. 

Too  often  blanket  protective  order  requests  by  manufacturer  defendants  in  prod- 
uct injury  litigation  have  been  merely  attempts  to  hide  evidence  of  wrongdoing,  and 
we  are  in  opposition  to  such  orders.  In  addition,  Ford's  request  in  this  case  is  sin- 
gularly disturbing  because  of  the  history  of  the  involved  product.  The  Bronco  II  has 
a  well-established  record  of  hazardous  behavior  over  and  above  that  of  ordinary  pas- 
senger vehicles  and  even  ordinary  utility  vehicles.  It  is  in  a  class  of  vehicles — the 
"sports  utility"  category — that  Federal  regulators  have  required  to  carry  occupant- 
compartment  and  owners-manual  warning  labels  disclosing  dangerous  handling  ten- 
dencies and  rollover  proclivities.  The  label  itself,  which  Ford  has  not  disputed,  is 
an  admission  of  troubles  not  found  for  typical  passenger  vehicles.  (See  attached  sup- 
porting materials) 

Beyond  this,  the  Bronco  II's  rollover  hazard  and  crashworthiness  characteristics 
have  been  the  subject  of  a  defect  investigation  by  the  National  Traffic  and  Motor 
Vehicle  Administration.  In  the  investigation  the  agency  has  placed  the  Bronco  II 
among  the  four  worst  sports  utility  vehicles  (alongwith  the  Jeep  CJ,  Suzuki  Samu- 
rai and  Toyota  4-Runner)  in  terms  of  "predicted  percentage  of  first  event  rollover 
per  single-vehicle  accidents"  (see  attached  chart),  and  other  studies  have  placed  it 
in  a  similarly  alarming  position  in  terms  of  involvement  in  fatal  rollovers. 

The  progress  of  the  NHTSA  investigation  underscores  the  need  for  full  and  unfet- 
tered disclosure  by  Ford  of  the  Bronco  II  materials  sought  by  plaintiffs  in  this  case. 
Using  its  discovery  powers  under  the  National  Traffic  and  Motor  Vehicle  Safety  Act, 
NHTSA  on  numerous  occasions  has  asked  the  company  for  all  documents  in  its  pos- 
session which  are  "pertinent  to  the  subject  of  alleged  defects  and  the  resolution  of 
the  alleged  defects"  in  the  Bronco  II,  or  "were  used  in  formulating  its  [Ford'sl  as- 
sessment of  the  alleged  defects."  That  request,  which  is  a  continuing  request  to  Ford 
and  under  the  law  is  in  effect  even  today,  applies  to  "all  personnel  and  files  of  the 
Ford  Motor  Company  including  all  distributors  and  field  personnel." 

Yet  Ford's  responses  to  NHTSA  have  made  it  clear  that  it  was  not  complying  with 
that  request.  The  company  repeatedly  has  told  the  agency  that,  "Our  searches  to 
locate  potentially  responsive  materials  included  inquiries  to  those  Ford  employees 
in  the  Dearborn,  Michigan  area  most  likely  to  be  cognizant  of  the  subject  matter 
about  which  you  inquired,  and  review  of  those  of  the  Company's  files  in  the  Dear- 
born, Michigan  area  in  which  materials  such  as  those  requested  ordinarily  would 
be  expected  to  be  found.  It  did  not  extend,  nor  could  it  reasonably  have  extended, 
to  all  the  personnel  and  files  of  Ford  Motor  Company  or  to  all  field  personnel."  (Em- 
phasis added) 

In  unvarnished  terms,  Ford  thus  has  been  telling  the  Federal  government  that 
if  documents  bearing  on  Bronco  II  safety  defects  are  possessed  by  Ford  but  have 
been  moved  from  Dearborn,  or  were  never  there  in  the  first  place,  NHTSA  will  not 
see  those  documents  during  its  defect  investigation  of  the  Bronco  II — in  other  words, 
that  Ford  will  violate  the  National  Traffic  and  Motor  Vehicle  Safety  Act's  disclosure 
requirements  in  order  to  keep  the  documents  away  from  the  Federal  regulators  and 
the  public,  and  in  order  to  allow  perpetuation  of  these  catastrophic  hazards.  (To  its 
discredit,  NHTSA  has  failed  to  demand  that  Ford  comply  with  its  orders  and  with 
the  law.) 

We  think  that  Ford's  protective  order  request  to  this  Court  is,  in  a  very  real 
sense,  a  variation  on  the  same  theme,  with  the  same  obstructive  purposes  at  work. 
Your  Honor,  when  the  civil  justice  system,  legislators,  regulators  and  the  public  are 
blocked  from  seeing  vital  manufacturer  information  about  defective  products,  the  re- 
sult is  untold  damage  to  the  national  health,  which  now  consumes  more  than  $80 
billion  in  expenditures,  a  leading  share  of  which  is  for  injury  treatment.  It  is  contin- 
ued needless  harm  to  an  uninformed  public.  It  is  a  skewing  of  the  regulatory  and 
civil  justice  systems  against  the  interests  of  damaged  or  threatened  people  and  to- 
ward protection  of  manufacturers  whose  product  defects  hurt  them.  We  respectfully 
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request  the  Court  to  deny  Ford's  request  for  a  protective  order  in  this  case  for  the 
reasons  stated  above. 

A  Ford  witness  this  morning  described  the  documents  involved  in  this  protective 
order  hearing  as  setting  out  the  process  that  we  went  through"  that  resulted  in 
the  Bronco  II.  That  is  the  issue.  In  that  process,  what  did  Ford  do  to  determine 
whether — as  we  now  know  is  so — the  Bronco  II  was  unduly  hazardous?  And  then, 
what  did  it  do  or  fail  to  do  to  eliminate  or  warn  about  those  hazards? 

No  engineer  worth  that  name  would  fail  to  examine  every  possible  injury-causa- 
tion factor  in  developing  a  new  vehicle  model — and  especially  if  the  model,  such  as 
the  Bronco  II,  were  one  of  a  vehicle  class  already  known  for  its  disturbingly  high 
rollover  rate.  Yet  the  Ford  witness  this  morning  stated  time  and  again  that  "acci- 
dents are  facts  of  life  *  *  *  unfortunate  but  unavoidable  *  *  *  they  happen  every 
day." 

If  that  was  the  policy  basis  on  which  Ford  approached  the  development,  produc- 
tion and  sale  of  the  Bronco  II,  its  conduct  was  reprehensible  and  we  all  deserve  to 
know  as  much,  as  soon  as  possible. 

Thank  you  for  allowing  us  to  present  this  statement. 
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Remember  the  Suzuki  Samurai? 


How  the  Auto  Industry 
Sets  Roadblocks  to  Safety 


by  BENJAMIN  KELLEY 


RECENTLY  A  FEDERAL  court  in  Georgia,  ruling 
in  a  product  liability  case  brought  by  a  person 
injured  when  a  Suzuki  Samurai  sports  utility 
vehicle  rolled  over,,  found  that  for  almost  a  decade 
since  the  early  1980s,  it  was  privately  known  to  the 
Japanese  manufacturer  and  its  U.S.  marketing  com- 
pany, Suzuki  of  North  America,  that  the  Samurai 
product  line  was  unusually  unstable  and  therefore 
prone  to  rollover  under  foreseeable  highway  driving 
conditions.  In  short,  it  was  catastrophically  defective. 
Yet  during  that  time,  the  court  revealed,  the  Suzuki 
companies  chose  to  hide  this  knowledge  from  the 
public.  Meanwhile  Suzuki  carried  out  an  aggressive 
marketing  campaign  targeting  sales  of  the  low-cost, 
eye-appealing  Samurai  to  young  adults.  This  is  an 
age  group  with  little  driving  experience  and  a  well- 
documented  bent  toward  risk  taking,  and  thus  es- 
pecially likely  to  encounter  handling  situations  in 
which  the  Samurai,  unlike  most  other  passenger 
vehicles,  would  turn  over.  Making  matters  worse, 
Suzuki  held  down  production  costs  by  designing  the 
vehicle  with  an  open  top  —  that  is,  with  no  struc- 
ture to  enclose  and  protect  the  occupant  when  the 
rollover  occurred. 

The  campaign  reaped  a  huge  sales  harvest  for  Su- 
zuki which  ended  only  when  NBC  News,  followed 
by  Consumers  Union,  became  alarmed  at  reports  of 
Samurai  rollover  deaths  and  injuries  in  epidemic 
numbers.  They  began  testing  the  vehicle.  Their  pub- 
licly released  videotapes  of  road  tests  showing  the 
Samurai  rolling  over  revealed  its  glaring  stability 
flaw.  Ultimately,  Samurai  sales  in  America  were  so 
badly  damaged  that  the  manufacturer  began  market- 
Benjamin  Kelley  is  preside  ni  of  the  Institute  lor  Injury 
Reduction  in  Upper  Marlboro,  Maryland. 


ing  a  safer  alternative  utility  vehicle,  the  Sidekick. 
Although  few  ore  sold  today,  some  200,000  Samu- 
rais remain  on  U.S.  roads. 

The  Samurai's  reputation  for  deadly  overturning 
became  so  well  established  in  consumers'  minds 
that,  like  the  impact  of  the  Pinto  fuel  tank  defect  on 
Ford's  financial  fonunes  in  the  1970s,  it  hun  sales  of 
other  Suzuki  products  as  well.  The  reputation  is 
richly  deserved;  the  Samurai  is  involved  in  falai  rolls 
about  six  times  more  often  than  the  average  passen- 
ger car.  Between  1905  and  1990  it  killed  eighly-five 
occupants  and  severely  wounded  many  times  that 
number  as  a  result.  The  Samurais  remaining  on  the 
road  are  expected  to  kill  at  least  250  more  people 
before  the  last  one  ages  or  flips  itself  out  of  exist- 
ence, even  if  no  more  are  sold  beyond  this  year. 

UNSAFE  AT  ANY  SPEED 

The  Samurai  is  on  its  way  to  becoming  a  museum 
piece  but  its  saga  contains  valuable  insights  into 
deep-seated,  far-reaching  business  and  public  policy 
failures  that  have  profoundly  retarded  progress  in 
stemming  motor  vehicle  crash  injuries,  which  cost 
Americans  S50  billion  a  year.  In  addition  to  the 
Samurai's  specific  hazards  and  the  manufacturer's 
suppression  of  vital  safety  information,  consider 
these  additional  facts: 

•  One  reason  Suzuki  knew  the  Samurai  was  highly 
dangerous  was  that  General  Motors  Corporation 
told  it  so,  repeatedly  and  with  detailed  documenta- 
tion, over  a  period  of  many  years.  Suzuki  had  ini- 
tially asked  CM  to  consider  marketing  the  Samurai 
as  a  GM  product.  The  U.S.  manufacturer,  interested 
in  the  idea,  began  testing  Samurai  prototypes  lor  sta- 
bility problems  in  the  early  1980s.  GM  decided  on 
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the  basis  of  the  tests  that  it  could  not  market  "a  sport 
utility  vehicle  similar  to  the  Samurai  .  .  .  because  of 
safety  concerns,"  according  to  the  Georgia  federal 
court.  Refusing  to  sell  the  Samurai  under  CM's 
name,  it  gave  Suzuki  the  test  results  and  in  effect 
warned  the  Japanese  company  that  the  product  was 
hazardous. 

But  when  the  same  unsafe  product  showed  up  in 
the  domestic  marketplace  a  year  or  two  later  with 
the  Suzuki  Samurai  nameplate  on  it,  CM  kept  silent; 
it  failed  to  warn  the  public  even  as  the  Samurai's 
death  and  injury  toll  rapidly  mounted.  Indeed,  CM 
vigorously  resisted  publicly  disclosing  its  files  in  the 
Samurai  product  liability  cases  until  it  was  sub- 
poenaed. 

•  From  the  outset  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  knew  the  Samurai 
was  dangerously  rollover-prone.  The  vehicle  had 
stability  flaws  identical  to  the  Jeep  CJ,  which  as 
early  as  1980  was  publicly  revealed  to  be  lethally 
unstable  and  highly  involved  in  tip-over  casualties. 
Yet  the  federal  regulatory  agency  turned  a  blind  eye 
even  when  its  own  Fatal  Accident  Reporting  System 
Data  disclosed  the  enormity  of  the  Samurai's  defects 
in  real-world  crashes.  Later,  when  public-interest 
groups  petitioned  the  agency  to  recall  rollover- 
prone  utility  vehicles  and  to  set  standards  stopping 


their  future  sale  in  the  United  Slates,  NHTSA  dis- 
missed the  petitions  as  unfounded  and  labeled  the 
groups  meddlers  and  "not  credible." 

The  Samurai  episode  represents  a  massive  break- 
down in  the  Iwenty-six-year-old  scheme  of  federal 
regulation  to  make  passenger  cars  and  other  motor 
vehicles  adequately  safe.  Conversely,  the  facts  also 
document  a  sweeping  success  for  the  Reagan-Bush 
deregulation  manifesto,  now  in  its  eleventh  year. 
The  National  Highway  Traffic  Safety  Administration 
was  a  federal  consumer  protection  program  of  excit- 
ing promise  when  it  was  established  by  President 
Johnson  in  1966.  Since  the  first  Reagan  administra- 
tion, it  has  largely  become  a  device  to  excuse  motor 
vehicle  manufacturers  from  making  their  products 
adequately  accident  resistant  and  crashworthy,  as 
well  as  from  disclosing  and  recalling  safety  hazards 
in  vehicles  already  on  the  road.  At  the  same  time, 
NHTSA's  continued  existence  lulls  the  public  and 
the  media  into  believing  that  auto  safety  is  some- 
how being  taken  care  of  in  Washington. 

The  Samurai  episode  has  all  the  elements  of  the 
federal  regulatory  breakdown:  a  national  antiregula- 
tory  policy,  an  impotent  regulatory  agency,  manu- 
facturer indifference  to  safety,  public  ignorance,  and 
Si  crecy.  (Had  it  not  been  for  the  civil  lawsuits.  CM 

^d  Suzuki's  knowledge  would  still  be  undisclosed.) 
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This  combination  has  similarly  worked  lo  prevent 
timely  installation  in  all  new  cars  of  safety  equip- 
ment thnt  could  have  reduced  the  .Tiinti.il  numlx-rs 
of  vehicle-occupant  deaths  and  severe  injuries  Ironi 
their  present  level  of  30.000  |x-r  year. 

"Car  company  executives  make  a  poinl 
of  driving  cars  willi  antilock  brakes." 

Examples  abound.  The  air  bag,  arguably  the  single 
most  important  crash-proleclion  device  yet  devel- 
oped, was  a  proven  technology  in  1971  and  ready 
for  the  marketplace  in  1974.  Yet  its  protective  bene- 
fits were  denied  to  motorists  for  fifteen  more  years 
by  the  auto  industry's  unyielding  opposition  to  fed- 
eral regulations  requiring  installation  of  air  bags  — 
opposition  that  was  furthered  by  the  Reagan  admin- 
istration's antiregulalory  inclinations  —  and  the  in- 
dustry's refusal  to  disclose  its  vast  knowledge  of  air 
bag  effectiveness  in  preventing  injuries.  It  required  a 
Supreme  Court  decision  in  1904  to  force  NHTSA's 
reinstatement  of  a  Carter  administration  rule  requir- 
ing automatic  restraints  (air  bags  or  automatic  belts) 
u^er  the  objections  ot  the  companies  and  the  "sale- 
ty"  agency.  Later,  when  automatic  belts  turned  out 
to  be  less  safe  than  standard  belts,  NHTSA  refused 
to  disallow  them  and  to  make  air  bags  standard  in 
all  cars.  An  act  of  Congress,  passed  last  year  over 
NHTSA's  objections,  was  needed  to  do  that. 

SUPPLY  AND  DEMAND  AND  DEATH 

No  car  company  executive  and  no  NHTSA 
bureaucrat  will  deny  today  that  when  all  cars  on  the 
highways  have  full  front-seat  air  bags  some  7,000 
deaths  and  83,000  catastrophic  injuries  will  be  pre- 
vented each  year.  Nor  will  they  deny  that  had  air 
bags  been  standard  equipment  in  all  cars  since 
1974,  more  than  100,000  deaths  and  many  times 
that  number  of  severe  injuries  would  have  been 
subsequently  avoided  —  a  savings  of  more  than 
S500  billion  in  health-care  costs  and  lost  productiv- 
ity. Yet  they  defend  their  past  positions  against  air 
bags  with  the  curious  argument  that  there  was  no 
'marketplace  demand"  for  them. 

But  marketplace  demand  must  not  be  the  criterion 
for.wide-scale  public-health  measures,  else  pasteur- 
ization of  milk,  sprinkler  systems  to  suppress  fires  in 
public  places,  and  vaccination  against  lethal  di- 
seases might  still  be  optional  rather  than  universal. 

Profoundly  effective  countermeasures  to  epidemic 
assaults  on  human  health  cannot  be  left  to  the  whim 


of  sales  c.impjigns  or  the  "competitive"  market- 
place where  only  those  with  enough  money  can 
buy  health  and  safety. 

Another  example:  Antilock  brakes  greatly  improve 
a  car's  ability  to  stop  short  without  skidding,  so 
much  so  that  car  company  executives  make  it  a 
point  lo  have  their  own  cars  equipped  with  such 
brakes.  But  this  technology,  known  lo  the  com- 
panies for  years,  is  slill  not  required  on  new  vehi- 
cles. It  is  available  on  some  luxury  models  and  will 
remain  a  relatively  costly  option  until  regulations 
requiring  il  as  standard  new-car  equipment  bring 
the  cost  down  through  manufacturing  economies  of 
scale. 

Yet  another  example:  Until  1990,  cars  sold  in 
America  were  equipped  with  only  lap  belts  in  the 
rear  seals,  even  though  manufacturers  and  NHTSA 
knew  for  more  than  a  decade  that  such  belts  were 
causing  thousands  of  deaths  and  serious  injuries 
every  year.  These  belts  failed  to  restrain  the  upper 
torsos  of  their  users,  allowing  heads  to  swing  for- 
ward and  hit  damaging  surfaces,  while  concen- 
trating excessive  force  on  the  abdomen  and  lower 
spinal  column,  thereby  causing  severe  internal  injur- 
ies and  paraplegias.  It  took  the  sustained  pressure  of 
publicity  from  lap-belt  injury  lawsuits  to  shame  the 
companies  and  the  federal  agency  into  requiring 
rear  lap/shoulder  belts  in  new  cars.  Older  cars  with 
lap-only  rear  belts  still  have  not  been  recalled  for 
retrofitting  with  lap/shoulder  replacements.  And  the 
"safety"  agency  shows  no  interest  in  requiring  or 
urging  such  a  recall. 

"Two  regulators  now  testify  against  the 
people  they  were  once  paid  to  protect.  " 


The  time  has  come  to  seriously  consider  whether 
NHTSA,  twenty-six  years  after  its  birth,  has  outlived 
its  usefulness  as  a  protector  of  motorists  against  un- 
safe vehicles.  The  agency's  performance  under  Rea- 
gan-Bush antiregulation  policies  has  deeply  hurt  the 
public  and  substantially  increased  the  national 
health-care  bill  by  allowing  tens  of  thousands  of 
preventable  injuries  to  go  uncountered.  NHTSA's 
administrators  appointed  by  Presidents  Reagan  and 
Bush  have  come  to  their  position  with  strong  anti- 
regulation  credentials  but  no  background  or  com- 
mitment whatsoever  in  automotive  safely,  injury 
control,  or  any  other  calling  related  to  the  agency's 
mission.  Their  performance  in  office  has  been  dis- 
mal. Two  of  them,  after  leaving  the  post,  accepted 
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lucrative  consulting  positions  as  witnesses  for  car 
company  defendants,  in  suits  brought  by  people  in- 
jured Ix'cause  of  hazardous  vehicle  designs.  That 
means  they  now  testify,  against  the  very  people  they 
were  once  paid  to  protect. 

"Auio   safety   regulation    meets    the 
demands  of  carmakers,  not  motorists.  " 

NHTSA's  repeated  findings  that  unsafe  cars  are  ac- 
tually safe  have  hurl  consumers  not  only  in  highway 
crashes  but  in  courtrooms  as  well.  There  those  find- 
ings have  become  valued  weapons  in  the  manufac- 
turers' arsenal  of  claims  to  fight  off  lawsuits  brought 
by  people  injured  by  unsafe  cars.  Juries  and  judges, 
after  all,  have  little  reason  to  think  that  a  federal 
agency  with  safety  in  its  name  might  be  taking  steps 
that  increase  rather  than  reduce  highway  injuries. 
So  when  defense  attorneys  tell  them  that  defective 
vehicles  meet  NHTSA's  criteria,  it  sounds  like  per- 
suasive evidence. 

Congress  established  NHTSA  and  Congress  can 
dispose  of  it  —  or  at  least  overhaul  it  so  thoroughly 
that  its  mission  to  protect  the  public  is  somewhat  re- 
stored. Congress  is  not  unaware  that  federal  regula- 
tion of  auto  safety,  like  regulation  of  other  danger- 
ous products,  has  been  badly  damaged  since  1901. 
(Recall  the  Consumer  Product  Safely  Commission's 
ineffective  regulation  of  unsafe  toys,  all-terrain 
vehicles,  flammable  clothing,  and  other  hazardous 
products,  and  the  Coast  Guard's  refusal  to  mandate 
protective  guards  for  recreational  motor  boat  pro- 
pellers and  other  boat  safety  equipment.)  Law- 
makers from  both  sides  of  the  aisle  have  criticized 
NHTSA's  administrators  for  their  lax  performance, 
indifference  to  the  need  for  more  crashworthy  motor 
vehicles,  and  clear  proindustry  bias. 

As  conservative  a  Republican  as  Sen.  John  Dan- 
forth  of  Missouri  has  been  outspoken  in  chastizing 
NHTSA  for  its  failures  to  protect  the  motoring  public 
and  Presidents  Reagan  and  Bush  for  overseeing 
those  failures.  The  congressional  criticism  has  large- 
ly fallen  on  deaf  ears;  moves  to  discipline  NHTSA 
by  cutting  its  budget  have  been  ineffective  since  the 
agency  does  so  little  to  reduce  vehicle  hazards  that 
it  needs  little  money.  Only  when  Senate  leaders 
have  threatened  to  block  confirmation  of  Reagan  or 
Bush  appointees  to  NHTSA  has  the  agency  acceded, 
albeit  minimally  and  with  dragging  feet,  to  con- 
gressional demands  for  a  modicum  of  progress  in 
motor  vehicle  safety  standards  and  research. 


NHTSA  and  other  regulatory  agencies  are  crea- 
tures of  Congress.  But  when  Congress  loses  or  sur- 
renders continuing  control  over  them  to  a  President, 
their  policies,  for  l>etter  or  worse,  will  Ik-  sh.i|>ed  in 
the  While  House  and  its  Council  on  Competitive- 
ness. Congress  has  largely  lost  control  of  NHTSA 
during  the  Reagan-Bush  era,  allowing  the  While 
House  to  pattern  auto  safely  regulation  to  meet  the 
demands  of  car  companies  —  including  Japanese 
companies  such  as  Suzuki  —  rather  than  motorists. 
Can  Congress  regain  that  control  and  keep  it? 

A  DECADE  OF  DAMAGE 

As  long  as  Federal  lawmakers  are  distracted  by  in- 
ternal squabbling,  campaign  pressures  and  costs, 
and  their  own  sense  of  powerlessness,  it  is  unlikely 
they  will  be  able  to  marshall  the  energy  and  staying 
power  necessary  to  thoroughly  examine  and,  as 
needed,  overhaul  NHTSA.  To  do  so  would  require 
extensive  investigations,  oversight  hearings,  and 
legislative  considerations.  A  public  lulled  into  be- 
lieving that  NHTSA  is  protecting  the  safely  interests 
of  drivers  is  unlikely  to  demand  the  required  level  of 
sustained  congressional  oversight  and  action.  Bar- 
ring a  shift  in  presidential  policies,  NHTSA  probably 
will  continue  taking  little  action  while  allowing 
many  deaths  and  injuries  for  some  time  lo  come. 

A  White  House  decision  to  reinvigorale  the 
agency,  of  course,  would  change  thai  outlook  and 
serve  as  a  stimulus  to  congressional  review.  This 
would  present  an  opportunity  not  only  to  repair  the 
past  decade's  damage  at  NHTSA  but  also  to  min- 
imize future  chances  that  federal  auto  safety  efforts 
might  drop  through  the  cracks  between  a  regulation- 
abhorring  administration  and  a  distracted  Congress. 


"The  federal  agency  needs  someone  like 
C.  Everett  Koop,  not  an  incompetent." 


One  approach  would  be  to  require  Congress  to 
actively  reevaluate  and  reendorse  the  agency's 
program  every  five  years  or  so.  Another  would 
establish  strict  criteria  that  requires  demonstrated 
competence,  professional  training  and  experience, 
and  accomplishment  as  prerequisites  for  appoint- 
ments to  NHTSA's  top  jobs.  The  agency  needs  a  C. 
Everett  Koop,  not  an  incompetent,  at  its  head.  Until 
NHTSA  is  returned  to  prosafety  leadership  and  poli- 
cies, motor  vehicle  safely  progress  will  remain  in 
neutral,  with  the  car  companies  at  the  wheel  and 
motorists  as  the  victims.  3 
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